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PREFACE
Since 2012, the Brazilian Institute of Human Rights and the
Inter-American Institute of Human Rights (through its Regional
Office in Montevideo) have held in Fortaleza, Ceará, Brazil, the most
important academic activity in the domain of human rights in South
America, namely: the Brazilian interdisciplinary courses on human
rights, lasting two weeks, with Brazilian and foreign professors, and
about a hundred students and fifty observers from several states of
Brazil and abroad.
Every year, a centraltheme is elected to guide the magna
conferences, lectures, panels, thematic workshops, and the case
study that integrate the agenda of each event. If, in 2015, the Respect
for Human Dignity was chosen, in 2016 the 5thCourse will focus on
The Principle of Humanity and the Safeguard of the Human Person.
Just like last year, we are giving the reader a collection on the theme
proposed, in five languages (Portuguese, Spanish, French, English
and Italian), bringing together articles from multinational experts
invited to participate in one of the boldest cultural projects developed
by both institutes.
The texts of the five books show the scope of the principle
of humanity, acclaimed by the Universal Declaration of Human
Rights, and its use in the field of international humanitarian
right, international refugee law, international human rights law,
criminal law, enforcement of sentences, victimology, criminal
policy, restorative justice, mediation, human trafficking for sexual
exploitation, intercultural conflicts, chemical weapons, Democratic
State of Law, among others, that show the relevance, meaning, and
universal character of this principle as old as the own Mankind, and
which is not only a pillar of many branches of knowledge, either
legal or not, reinvigorating the sense of humanism and Justice, but
it is also associated with other values and principles such as dignity,
tolerance, ethics, and mutual cooperation, to highlight that, above
all, one has to pursue the respect for the human person, alpha and
omega of our ongoing search for a more just and equitable world.
In multiple sentences and votes, the Inter-American Court of
Human Rights (object of analysis in the courses mentioned above,
including simulation cases submitted to its consideration) has
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highlighted the relevance and extent of the principle of humanity,
which shall preside over our actions and whose invocation is
fundamental either in the interpretation of the rules, in the
resolution of disputes, whether in the exercise of reflection on life,
health, freedom, equality, non-discrimination, in the context of the
vast territory of human relations, of interpersonal and intergroup
differences, always paying attention to the limits and conditions
of the application of the law, imposed by the priority observance of
man, seen in his essentiality, regardless of color, race, origin, religion
or sexual orientation.
The choice of the humanity principle as a central theme of the
th
5 Course was due to the fact that there has been very little analysis
of its concept and scope mainly in the Latin American continent,
nevertheless it is considered by many as a meta-principle, a timely
reference in the defense of human solidarity and cooperation among
the states and their people as well as in facing all kinds of torture or
cruel, inhumane or degrading treatment.
The reader, before the mosaic of texts dealing with the principle
of humanity under the most different perspectives, will certainly
feel encouraged to revisit it in the legal texts, in the doctrine and
jurisprudence, broadening the interest in his/her research and its
use in the domains of law and other areas of human knowledge,
which shall be reinforced in the presentations of the 5thBrazilian
Interdisciplinary Course on Human Rights.
In a world deeply marked by exclusion, injustice, belittlement of
human rights, the principle of humanity rises in the full power of its
symbolism, to challenge the generations of the present and future,
who have the commitment and responsibility to apply it anywhere,
under all circumstances, because, after all, according to the content
of the Universal Declaration of Human Rights, “to ignore and despise
the human rights has led to barbarous acts that have outraged the
consciousness of Mankind; and the advent of a world in which
human beings are free to speak and to believe, free from terror and
misery, has been proclaimed as the highest inspiration of the human
being.”
Antônio Augusto Cançado Trindade and César Barros Leal
La Hague/Fortaleza, July 14, 2016
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HUMANKIND AS SUBJECT OF INTERNATIONAL LAW

Antônio Augusto Cançado Trindade
Judge of the International Court of Justice; Former President of the Inter-American
Court of Human Rights; Emeritus Professor of International Law of the University of Brasília,
Brazil; Member of the Curatorium of the Hague Academy of International Law and of the
Institut de Droit International.

I. THE PERCEPTION AND AWARENESS OF COMMON AND
SUPERIOR INTERESTS OF HUMANKIND AS SUCH
It is not suggested here that, at the present stage of evolution
of International Law, humankind is replacing States as a subject of
International Law. What is here asserted is that States are no longer
the sole subjects of International Law; they nowadays coexist, in
that condition, with international organizations and individuals and
groups of individuals; and, moreover, humankind as such has also
emerged as a subject of International Law. As a result, humankind
coexists with States, without replacing them; and States can no longer
regard the pursuance of their own interests as the sole motivation
for the shaping of International Law. In fact, the pursuance of State
interests has an impact on the effectiveness of International Law;
but the interests of each individual State cannot make abstraction
of, or prevail upon, the pursuance of the fulfilment of the general
and superior interests of the international community in matters
of direct concern to this latter (such as, e.g., disarmament, human
rights and environmental protection, eradication of poverty, among
others)1.
Experience shows that it is when such general interests are duly
taken into account, and are made to prevail, by States as well as by
other subjects of International Law, that this latter has progressed.
It could hardly be denied that the advances of International Law
in the last decades have been achieved when the general, superior
interests of humankind have been properly acknowledged and given
expression to (such as, e.g., in International Human Rights Law, in
1 A.A. Cançado Trindade, O Direito Internacional em um Mundo em Transformação,
Rio de Janeiro, Ed. Renovar, 2002, pp. 1068, 1083 and 1094-1095.
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International Environmental Law, in the Law of the Sea, in the Law of
Outer Space). States themselves have contributed to those advances,
whenever they have placed basic considerations of humanity and the
general interests of the international community as a whole above
their own individual interests.
In this connection, the ultimate aim of jus cogens is precisely
that of securing the prevalence of the interests and most fundamental
values of the international community as a whole2. The absolute
prohibitions of grave violations of human rights indicate, for example,
as recalled by M. Lachs, how:
mankind, or the international community, on its journey
through history, found it necessary to outlaw once and for all
certain actions (...). On this, the deniers and doubters have
to agree, if they accept the basic premises of law and the
imperative of its progress3.

There are, in fact, international obligations pertaining to the
safeguard of fundamental values of the international community
itself, which are distinct from other international obligations; hence
the emergence of concepts such as that of obligations erga omnes,
ensuing from jus cogens, in contemporary International Law4.
The examination of humankind as a subject of International
Law does not exhaust itself in the identification and assertion of
its common and superior interests. It calls for the consideration of
2 B. Simma, “From Bilateralism to Community Interest in International Law”, 250
Recueil des Cours de l’Académie de Droit International de La Haye [RCADI] (1994)
p. 289; and cf. G. Gaja, “The Protection of General Interests in the International
Community”, 364 RCADI (2011) pp. 46-50. On the importance of securing values,
cf. C. Husson-Rochcongar, Droit international des droits de l’homme et valeurs
- Le recours aux valeurs dans la jurisprudence des organes spécialisés, Bruxelles,
Bruylant, 2012, pp. 1-941.
3 M. Lachs, “The Development and General Trends of International Law in Our
Time”, 169 RCADI (1980) p. 205.
4 The classic vision of a sole and undifferentiated regime of international
responsibility no longer corresponds to the present stage of evolution of the matter in
contemporary International Law; V. Starace, “La responsabilité résultant de la violation
des obligations à l’égard de la communauté internationale”, 153 RCADI (1976) pp.
272-275, and cf. pp. 289, 297 and 308. International crimes and violations of jus
cogens (entailing aggravated international responsibility), given their particular gravity,
affect the basic values of the international community as a whole. C. Tomuschat,
“Obligations Arising for States without or against Their Will”, 241 RCADI (1993) p.
224, and cf. p. 307.
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the fundamental principle of humanity and the basic considerations
of humanity which nowadays mark presence in the whole corpus
juris of International Law5 (with a conceptual precision), of the
legal consequences of the emergence of humankind as a subject of
International Law, of the relevance of the human rights framework,
and, last but not least, of the question of humankind’s capacity to
act and its legal representation.

II. THE FUNDAMENTAL PRINCIPLE OF HUMANITY
The treatment dispensed to human beings, in any circumstances,
ought to abide by the principle of humanity, which permeates the
whole corpus juris of International Law in general, and International
Humanitarian Law in particular, conventional as well as customary6.
Acts which, ï under certain international treaties or conventions,
ï were regarded as amounting to genocide, or as grave violations
of International Humanitarian Law, were already prohibited even
before the entry into force of such treaties or conventions, by general
international law. One may here invoke, in the framework of this
latter, e.g., the universal recognition of the aforementioned principle
of humanity7. In the perennial lesson of a learned jusphilosopher,
“if not the laws themselves, at least their content was already in
force” before the perpetration of the atrocities of the XXth century,
in distinct latitudes; in other words, added G. Radbruch,
those laws respond, by their content, to a Law superior to the
laws (...). Whereby we see how, by the turn of a century of
legal positivism, that old idea of a Law superior to the laws is
reborn (...). The way to reach the settlement of these problems
is already implicit in the name that the philosophy of Law
used to have in the old Universities and which, after many

5 Cf. A.A. Cançado Trindade, International Law for Humankind - Towards a
New Jus Gentium, 2nd. rev. ed., Leiden/The Hague, Nijhoff/The Hague Academy of
International Law, 2013, ch. XVI-XXIII, pp. 393-528.
6 Cf. A.A. Cançado Trindade, “Some Reflections on the Principle of Humanity in
Its Wide Dimension”, in Research Handbook on Human Rights and Humanitarian
Law (eds. R. Kolb and G. Gaggioli), Cheltenham, E. Elgar, 2013, pp. 188-197.
7 In this respect, it has already been pointed out that “it is increasingly believed that
the role of International Law is to ensure a minimum of guarantees and of humanity for
all, whether in time of peace or in time of war”; J. Pictet, The Principles of International
Humanitarian Law, Geneva, ICRC, 1966, pp. 29-30.
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years of not being used, comes to reemerge today: in the name
and in the concept of natural law8.

It is not to pass unnoticed that the ad hoc International
Criminal Tribunal for Rwanda [ICTR] rightly pondered, in the
case of J.-P. Akayesu (Judgment of 02.09.1998), that the concept of
crimes against humanity had already been recognized well before
the Nuremberg Tribunal itself (1945-1946). The Martens clause
contributed to that effect (cf. infra); in fact, expressions similar to
that of those crimes, invoking victimized humanity, appeared much
earlier in human history9. The same ICTR pointed out, in the case
J. Kambanda (Judgment of 04.09.1998), that in all periods of human
history genocide has inflicted great losses to humankind, the victims
being not only the persons slaughtered but humanity itself (in acts of
genocide as well as in crimes against humanity)10.
It can hardly be doubted the content of the condemnation
of grave violations of human rights, of acts of genocide, of crimes
against humanity, and of other atrocities, was already engraved in
human conscience, well before their tipification or codification at
international level, be it in the 1948 Convention against Genocide,
or in other treaties of human rights or of International Humanitarian
Law. Nowadays, international crimes are condemned by general
as well as conventional International Law. This development has
been fostered by the universal juridical conscience, which, in my
understanding, is the ultimate material source of all Law11.
Contemporary (conventional and general) international law has
been characterized to a large extent by the emergence and evolution of
its peremptory norms (the jus cogens), and a greater consciousness,

8 G. Radbruch, Introducción a la Filosofía del Derecho [Vorschule der
Rechtsphilosophie], 3rd. Spanish edition, México, Fondo de Cultura Económica, 1965,
p. 180.
9 Paras. 565-566 of that Judgment.
10 Paras. 15-16 of that Judgment. An equal reasoning is found in the Judgments of
the same Tribunal in the aforementioned case J.P. Akayesu, as well as in the case O.
Serushago (Judgment of 05.02.1999, para. 15).
11 Cf., e.g., Inter-American Court of Human Rights [IACtHR], case of the Massacre
of Plan de Sánchez versus Guatemala (merits, Judgment of 29.04.2004), Separate
Opinion of Judge A.A. Cançado Trindade, par. 13; IACtHR, Advisory Opinion n. 18
(of 17.09.2003), on the Juridical Condition and Rights of Undocumented Migrants,
Concurring Opinion of Judge A.A. Cançado Trindade, paras. 21-30.
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in a virtually universal scale, of the principle of humanity12. Grave
violations of human rights, acts of genocide, crimes against humanity,
among other atrocities, are in breach of absolute prohibitions of jus
cogens13. The feeling of humaneness ï proper of a new jus gentium,
of the XXIst century, ï comes to permeate the whole corpus juris
of contemporary International Law. I have called this development,
ï inter alia in my Concurring Opinion in the Advisory Opinion n.
16 (of 01.10.1999), of the Inter-American Court of Human Rights
[IACtHR], on the Right to Information on Consular Assistance in
the Framework of the Guarantees of the Due Process of Law, ï a
historical process of a true humanization of International Law14.
In its 1951 Advisory Opinion on the Reservations to the
Convention against Genocide, the International Court of Justice
[ICJ] sustained the recognition of the principles underlying that
Convention as principles, which are “binding on States, even without
any conventional obligation”15. In its jurisprudence constante, the
IACtHR, in interpreting and applying the American Convention on
Human Rights, has consistently invoked the general principles of
law16. The same has done the European Court of Human Rights
[ECtHR], in its interpretation and application of the European
Convention on Human Rights17. Among such principles, those
12 T.O. Elias, “New Trends in Contemporary International Law”, in Contemporary
Issues in International Law (eds. D. Freestone, S. Subedi y S. Davidson), The Hague,
Kluwer, 2002, pp. 11-12.
13 Cf., as to crimes against humanity, cf. Y. Jurovics, Réflexions sur la spécificité
du crime contre l’humanité, Paris, LGDJ, 2002, pp. 1-448; and M.C. Bassiouni,
Crimes against Humanity in International Criminal Law, 2nd. ed. rev., The Hague,
Kluwer, 1999, pp. 210-211. And cf., as to acts of genocide, A.A. Cançado Trindade,
A Responsabilidade do Estado sob a Convenção contra o Genocídio: Em Defesa da
Dignidade Humana, Fortaleza/Brazil, IBDH/IIDH, 2015, pp. 9-265.
14 Para. 35 of the Concurring Opinion.
15 ICJ, ICJ Reports (1951), p. 23.
16 Cf., inter alia, e.g., IACtHR, case of the Five Pensioners versus Peru (Judgment of
28.02.2003), para. 156; IACtHR, Advisory Opinion n. 17, on the Juridical Condition
and Human Rights of the Child (of 28.08.2002), paras. 66 and 87; IACtHR, Advisory
Opinion n. 16, on the Right to Information on Consular Assistance in the Framework
of the Guarantees of the Due Process of Law (of 01.10.1999), paras. 58, 113 and 128.
For a study, cf. A.A. Cançado Trindade, “La Convention Américaine relative aux Droits
de l’Homme et le droit international général”, in Droit international, droits de l’homme
et juridictions internationales (eds. G. Cohen-Jonathan and J.-F. Flauss), Bruxelles,
Bruylant, 2004, pp. 59-71.
17 Cf. L. Caflisch and A.A. Cançado Trindade, “Les Conventions Américaine et
Européenne des Droits de l’Homme et le droit international général”, 108 Revue
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endowed with a truly fundamental character form the substratum
of the legal order itself, disclosing the right to the Law of which are
titulaires all human beings18. In the domain of the International Law
of Human Rights, the fundamental principles of the dignity of the
human person and of the inalienability of the rights that are inherent
to her fall under this category. In its Advisory Opinion n. 18, on the
Juridical Condition of Undocumented Migrants (2003), the IACtHR
expressly referred to both principles19.
The prevalence of the principle of respect of the dignity of the
human person is identified with the ultimate aim itself of Law, of
the legal order, both national and international. By virtue of this
fundamental principle, every person ought to be respected (in her
honour and in her beliefs) by the simple fact of belonging to humankind,
irrespective of any circumstance20. The principle of the inalienability
of the rights inherent to the human being, in its turn, is identified
with a basic assumption of the construction of the whole corpus juris
of the International Law of Human Rights. As to the principles of
International Humanitarian Law, it has been convincingly argued
that one should consider Humanitarian Law treaties as a whole as
constituting the expression – and the development – of such general
principles, applicable in any circumstances, so as to secure a better
protection to those victimized21.
In the Mucic et allii case (Judgment of 20.02.2001), the ad hoc
International Criminal Tribunal for the Former Yugoslavia [ICTFY]
(Appeals Chamber) pondered that both International Humanitarian
Law and the International Law of Human Rights take as a “starting
point” their common concern to safeguard human dignity, which
générale de Droit international public (2004) pp. 5-62.
18 A.A. Cançado Trindade, Tratado de Direito Internacional dos Direitos Humanos,
vol. III, Porto Alegre/Brazil, S.A. Fabris Ed., 2003, pp. 524-525.
19 Para. 157 of that Advisory Opinion. In my own Concurring Opinion (paras.
1-89) in that Advisory Opinion, I made a detailed and extensive account of my own
conception of the fundamental role and central position of the general principles of
law in every legal system (national or international); cf. also A.A. Cançado Trindade,
International Law for Humankind – Towards a New Jus Gentium, op. cit. supra n.
(5), ch. III, pp. 55-86.
20 B. Maurer, Le principe de respect de la dignité humaine et la Convention
Européenne des Droits de l’Homme, Paris, CERIC/Univ. d’Aix-Marseille, 1999, p. 18.
21 R. Abi-Saab, “Les ‘principes généraux’ du Droit humanitaire selon la Cour
Internationale de Justice”, 766 Revue internationale de la Croix-Rouge (1987) pp. 386
and 389; and cf. A.A. Cançado Trindade, International Law for Humankind - Towards
a New Jus Gentium, op. cit. supra n. (5), ch. III, pp. 55-86.
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forms the basis of their minimum standards of humanity22. In
fact, the principle of humanity can be understood in distinct ways.
Firstly, it can be conceived as a principle underlying the prohibition
of inhuman treatment, established by Article 3 common to the four
Geneva Conventions of 1949. Secondly, the principle referred to can
be invoked by reference to humankind as a whole, in relation to
matters of common, general and direct interest to it. And thirdly, the
same principle can be employed to qualify a given quality of human
behaviour (humaneness).
In the Celebici case (Judgment of 16.11.1998), the
aforementioned ICTFY (Trial Chamber) qualified as inhuman
treatment an intentional or deliberate act or omission which causes
serious suffering (or mental or physical damage), or constitutes a
serious attack on human dignity; thus, the Tribunal added,
inhuman treatment is intentional treatment, which does not
conform to the fundamental principle of humanity, and forms
the umbrella under which the remainder of the listed “grave
breaches” in the Conventions fall23.

Subsequently, in the T. Blaskic case (Judgment of 03.03.2000),
the same Tribunal (Trial Chamber) reiterated this position24.
Reference has already been made to the relevance of the Martens
clause25, which can here be reasserted.

III. HUMANKIND AND CONSIDERATIONS OF HUMANITY:
A CONCEPTUAL PRECISION
From the preceding considerations it can be promptly perceived
that distinct meanings have been attributed to the term “humanity”
in contemporary International Law, such as those found in the
jurisprudential construction of the ad hoc ICTFY and the ICTR
(supra). This construction is clear in associating “humanity” with
the universal principle of respect for the dignity of the human
person, or the sense of humaneness. The ECtHR and the IACtHR
have expressed the same concern by extensively resorting to general
22 Para. 149 of that Judgment.
23 Para. 543 of that Judgment.
24 Para. 154 of that Judgment.
25 Cf. A.A. Cançado Trindade, International Law for Humankind - Towards a New
Jus Gentium, op. cit. supra n. (5), ch. VI, pp. 139-161.
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principles of law in their converging jurisprudence constante. The ICJ
has likewise resorted to “elementary considerations of humanity”, in
a similar line of thinking26. The sense of humaneness and the concern
with the needed respect for human dignity have thus marked their
presence in the case-law of contemporary international tribunals.
When one comes, however, to consider the expansion of
international legal personality, that is, the emergence of new subjects
of today’s universal International Law, a conceptual precision is here
rendered necessary. The expanded International Law of our days
encompasses, as its subjects, apart from the States, also international
organizations, and human beings, either individually or collectively,
ï disclosing a basic feature of what I see it fit to denominate the
historical process of humanization of International Law27. In the
framework of this latter and in addition to those subjects, humankind
has in my view also emerged as a subject of International Law.
The term “humankind” appears not as a synonym of “humanity”
(supra), but endowed with a distinct and very concrete meaning:
humankind encompasses all the members of the human species
as a whole (including, in a temporal dimension28, present as well
as future generations). In fact, there is nowadays a growing body of
international instruments (treaties, declaratory and other resolutions,
among others) containing express references to “mankind” or
“humankind”, and attributing rights to it. There are nowadays some
conceptual constructions in course to give concrete expression, with
juridical consequences, to rights attributed to humankind29. It is
likely that this conceptual development will intensify in the years
26 A.A. Cançado Trindade, “La jurisprudence de la Cour Internationale de Justice sur
les droits intangibles” in Droits intangibles et états d’exception (eds. D. Prémont, C.
Stenersen and I. Oseredczuk), Bruxelles, Bruylant, 1996, pp. 53-71, and cf. pp. 73-88;
and cf. chapter XVI, infra.
27 Cf. A.A. Cançado Trindade, A Humanização do Direito Internacional, 2ª.
ed., Belo Horizonte, Edit. Del Rey, 2015, pp. 3-789; A.A. Cançado Trindade, La
Humanización del Derecho Internacional Contemporáneo, México, Edit. Porrúa/
IMDPC, 2013, pp. 1-324; A.A. Cançado Trindade, Los Tribunales Internacionales
Contemporáneos y la Humanización del Derecho Internacional, Buenos Aires,
Ed. Ad-Hoc, 2013, pp. 7-185; A.A. Cançado Trindade, Le Droit international pour la
personne humaine, Paris, Pédone, 2012, pp. 45-368.
28 Cf. Cf. A.A. Cançado Trindade, International Law for Humankind - Towards a
New Jus Gentium, op. cit. supra n. (5), ch. II, pp. 31-51.
29 Cf. Cf. A.A. Cançado Trindade, International Law for Humankind - Towards a
New Jus Gentium, op. cit. supra n. (5), ch. XII-XV, pp. 291-390. - And cf. [Various
Authors,] Crimes internationaux et juridictions internationales (eds. A. Cassese and
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to come. Up to the present, all this results from the aforementioned
growing perception and awareness of common and superior interests,
and of fundamental values shared by the international community
as a whole.

IV. THE EMERGENCE OF HUMANKIND AS A SUBJECT OF
INTERNATIONAL LAW
Along the evolution of contemporary International Law, the
international legal personality, as already pointed out, became no
longer the monopoly of the States. These latter, as well as international
organizations and human beings (taken individually and collectively)
became titulaires of rights and bearers of duties emanating directly
from International Law30. And humankind has gradually come
also to appear as a subject of contemporary International Law, of
the new jus gentium of the XXIst century. Although this is a recent
development, its roots go back to the legal thinking of the beginning
of the second half of the XXth century, or even earlier.
It may be recalled that the “conscience of mankind” received
judicial recognition already in the Advisory Opinion of 1951 of
the ICJ on Reservations to the Convention against Genocide31,
reappearing in the Draft Articles on the International Responsibility
of States (of 1976) of the U.N. International Law Commission
[ILC]32. In doctrine, some of the first formulations of the common
law of mankind were undertaken in the early XXth century, from
the twenties33 onwards. In the late forties, Alejandro Álvarez stated
that the population (as a constitutive element of statehood) had at
last entered into international life, and what mattered most was
the identification of the common interests of the international
M. Delmas-Marty), Paris, PUF, 2002, pp. 71, 198 and 256, and cf. pp. 24, 26 and
259-261.
30 Cf. A.A. Cançado Trindade, International Law for Humankind - Towards a New
Jus Gentium, op. cit. supra n. (5), ch. VII-X, pp. 165-273.
31 ICJ Reports (1951) p. 23.
32 With the inclusion of Article 19, on “international crimes” and “international
delicts”; cf. United Nations, Yearbook of the International Law Commission [YILC]
(1976)-II, part II, pp. 120-122 and 108-110. And cf., subsequently, provisions of
the Draft Code of Offences against the Peace and Security of Mankind, of the same
Commission; U.N., YILC (1986)-II, part I, pp. 56-57, and Draft Articles of 1991.
33 Cf. Cf. A.A. Cançado Trindade, International Law for Humankind - Towards a
New Jus Gentium, op. cit. supra n. (5), ch. I, III and VI, pp. 9-29, 55-86 and 139-161,
respectively.
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community as a whole; to the Chilean jurist, it was the international
juridical conscience and the sentiment of justice that were to achieve
the reconstruction of International Law34.
This line of thinking was to be retaken, in a systematized way,
by C.W. Jenks, in 195835, and R. J. Dupuy, in 198636, among others;
and in 1966, D. Evrigenis called for a new “universal law”37. On his
turn, in a visionary article published in 1950, M. Bourquin called
for the attribution to the international community of the function
of “guardian of objective law”, above all in face of the threat of a
“massified” civilization. The State itself acted ï distinctly from
the traditional conception ï not solely in the pursuance of its own
interest, but also as a member of such international community.
The traditional voluntarist conception of International Law,
en faisant de la volonté de l’État la seule force génératrice du
droit, (...) déforme le phénomène juridique; (...) elle oublie que
le droit est inhérent a toute société, qu’il existe là-même où
aucune organisation étatique ne participe à son élaboration38.

The human problems, which conform the contemporary
international agenda, have inevitably drawn increasing attention to
the conditions of living of human beings everywhere, with a direct
bearing in the construction of Law itself. Human beings were again
to occupy a central place in the law of nations, ï which led Bourquin
to conclude that

34 A. Álvarez, “Méthodes de la codification du Droit international public - Rapport”,
in Annuaire de l’Institut de Droit International - Session de Lausanne (1947) pp. 45-47,
50-51, 54, 63-64 and 68-70.
35 C.W. Jenks, The Common Law of Mankind, London, Stevens, 1958, pp. 1-442; and
cf. C.W. Jenks, “The New Science and the Law of Nations”, in Évolution et perspectives
du droit international - Livre du centenaire de l’Institut de Droit International 18731973, Bâle, Éd. S. Karger, 1973, pp. 330-346.
36 R.-J. Dupuy, La communauté internationale entre le mythe et l’histoire, Paris,
Economica/UNESCO, 1986, pp. 11-182.
37 D. Evrigenis, “Institutionnalisation des droits de l’homme et droit universel”,
Internationales Colloquium über Menschenrechte (Berlin, Oktober 1966), Berlin,
Deutsche Gesellschaft für die Vereinten Nationen, 1966, pp. 26-34.
38 M. Bourquin, “L’humanisation du droit des gens”, La technique et les principes du
Droit public - Études en l’honneur de Georges Scelle, vol. I, Paris, LGDJ, 1950, pp. 35
and 45, and cf. pp. 21-54.
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ni au point de vue de son objet, ni même au point de vue de sa
structure, le droit des gens ne peut se définir comme un droit
inter-étatique39.

Two decades later, in face of the developments in the law of
outer space, there was support in expert writing for the view that
the comunitas humani generis (which reflected the “moral unity of
the human kind” in the line of the thinking of Francisco de Vitoria)
already presented a juridical profile, rendering “humanity” itself
a “subject of Law”, because “its existence as a moral and political
unity” is an idea which “is progressively becoming reality with all
the juridical implications that it entails”40. Ever since, this line of
thinking has been attracting growing attention, at least on the part of
the more lucid doctrine. To S. Sucharitkul, e.g., there is no reason to
impede humanity to be subject of International Law, it being possible
to that effect to be represented by the international community itself;
this is a conception which is to prevail, through the humanization
of international law, so as “to strengthen the juridical statute of
the human being as subject of law” and to save humanity from an
“imminent disaster” (the nuclear threat)41.
In the lucid observation of Nagendra Singh, the fact that, as time
went on, concepts and norms of International Law have attained
universal acceptance (in such domains as International Humanitarian
Law, the law of treaties, diplomatic and consular law), independently
of the multicultural composition of the international community,
reveals the evolution of International Law towards universalization42.
The need to research into the status conscientiae of the States was
stressed by R. Quadri, who insisted on the international juridical
conscience as the material source of the international legal order

39 Ibid., p. 54, and cf. p. 38.
40 L. Legaz y Lacambra, “La Humanidad, Sujeto de Derecho”, in Estudios de Derecho
Internacional Público y Privado - Homenaje al Profesor L. Sela Sampil, vol. II, Oviedo,
Universidad de Oviedo, 1970, p. 554, and cf. pp. 549-559.
41 S. Sucharitkul, “L’humanité en tant qu’élément contribuant au développement
progressif du Droit international contemporain”, L’avenir du Droit international dans
un monde multiculturel (Colloque de La Haye de 1983, ed. R.-J. Dupuy), La Haye,
Nijhoff/Académie de Droit International de La Haye, 1984, pp. 419 and 425-427.
42 Nagendra Singh, “The Basic Concept of Universality and the Development of
International Law”, L’avenir du Droit international dans un monde multiculturel, op.
cit. supra n. (41), pp. 240-241, 246 and 256-257.
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wherein pluralism prevailed43. In Italian international legal doctrine,
addressing the “unity of the juridical world”, a warning is found to
the effect that
il faut voir dans la conscience commune des peuples, ou
conscience universelle, la source des normes suprêmes du
droit international. (...) Les principes qui s’inscrivent dans la
conscience universelle (...) sont à considérer comme également
présents dans les ordres juridiques internes (...)44.

The rights of humanity transcend, by definition, reciprocity,
proper of relations at the purely inter-State level45. It has been
contended that the international community should guide itself in
the sense of restructuring the international system so as to secure
the survival and well-being of humankind as a whole46.
The U.N. International Law Commission, while elaborating its
Draft Code of Offences against the Peace and Security of Mankind,
advanced the understanding (in 1986) that it was possible to conceive
a crime against humanity “in the threefold sense of cruelty directed
against human existence, the degradation of human dignity and the
destruction of human culture”. The individual being a guardian of
basic ethical values and a custodian of human dignity, an attack that
he suffered could amount to a crime against humanity to the extent
that such attack came to shock “human conscience”; one could thus
find, ï in the outlook of the ILC, ï a “natural link” between the
human kind and the individual, one being “the expression of the
other”, what led to the conclusion that the term “humanity” (in the
expression “crime against humanity”) meant the human kind as a
whole and “in its various individual and collective manifestations”47.

43 R. Quadri, “Cours général de Droit international public”, 113 RCADI (1964) pp.
326, 332, 336-337, 339 and 350-351.
44 G. Sperduti, “La souveraineté, le droit international et la sauvegarde des droits
de la personne”, in International Law at a Time of Perplexity - Essays in Honour of S.
Rosenne, Dordrecht, Nijhoff, 1989, pp. 884-885.
45 P.-M. Dupuy, “Humanité, communauté, et efficacité du Droit”, in Humanité et
Droit international - Mélanges René-Jean Dupuy, Paris, Pédone, 1991, p. 137.
46 Ph. Allott, “Reconstituting Humanity - New International Law”, 3 European
Journal of International Law (1992) pp. 219-252, esp. p. 251; and cf. Ph. Allott,
Eunomia - New Order for a New World, Oxford, University Press, 1990, pp. 10 and
186.
47 U.N., Yearbook of the International Law Commission (1986)-II, part I, pp. 56-57.
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In fact, already in the beginnings of International Law, recourse
was made to “fundamental notions of humanity” which governed
the conduct of States. What subsequently was denominated “crimes
against humanity” emanated, originally, from customary International
Law48, to develop conceptually, later on, in the ambit of International
Humanitarian Law49, and, more recently, in that of International
Criminal Law50. Crimes against humanity are today typified in the
Rome Statute of the permanent International Criminal Court (Article
7)51. We are, here, in the domain of jus cogens52. In the occurrence
of such crimes victimizing human beings, humanity itself is likewise
victimized. This has in fact been expressly acknowledged by the
ICTFY in the Tadic case (1997), wherein it held that a crime against
humanity is perpetrated not only against the victims themselves,
but also against humanity as a whole. Again in the Erdemovic case
(1996), the Tribunal sustained that crimes against humanity “shock
the collective conscience”, harm human beings and transcend them,
as humanity itself becomes a victim of them53.
Significant indications pointing towards a common law of
mankind can be found in several treaties in force, in distinct
domains of International Law. The notion of cultural heritage of
mankind, for example, can be found, e.g., in the 1972 UNESCO
Convention concerning the Protection of the World Cultural and
48 S.R. Ratner and J.S. Abrams, Accountability for Human Rights Atrocities in
International Law, Oxford, Clarendon Press, 1997, pp. 45-48.
49 Cf. J. Pictet, Développement et principes du Droit international humanitaire,
Genève/Paris, Inst. H.-Dunant/Pédone, 1983, pp. 107 and 77; C. Swinarski,
Principales Nociones e Institutos del Derecho Internacional Humanitario como
Sistema Internacional de Protección de la Persona Humana, San José of Costa Rica,
IIDH, 1990, p. 20.
50 Cf. D. Robinson, “Defining ‘Crimes against Humanity’ at the Rome Conference”,
93 American Journal of International Law (1999) pp. 43-57; and, for the historical
antecedents, cf., e.g., H. Fujita, “Le crime contre l’humanité dans les procès de
Nuremberg et de Tokyo”, 34 Kobe University Law Review (2000) pp. 1-15.
51 Cf., e.g., R.S. Lee (ed.), The International Criminal Court - The Making of the
Rome Statute, The Hague, Kluwer, 1999, pp. 30-31 and 90-102; M.C. Bassiouni,
Crimes against Humanity in International Criminal Law, 2nd. rev. ed., The Hague,
Kluwer, 1999, pp. 332 and 363-368.
52 M.C. Bassiouni, “International Crimes: Jus Cogens and Obligatio Erga Omnes”,
59 Law and Contemporary Problems: Accountability for International Crimes and
Serious Violations of Fundamental Human Rights (1996) pp. 67-74.
53 J.R.W.D. Jones, The Practice of the International Criminal Tribunals for the Former
Yugoslavia and Rwanda, 2nd. ed., Ardsley/N.Y., Transnational Publs., 1999, pp. 111112.
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Natural Heritage54. In the ambit of International Environmental Law,
ever since the 1972 Stockholm Declaration of the U.N. Conference
on the Human Environment referred to the “common good of
mankind” (Principle 18), examples in this same line have multiplied
themselves, in numerous treaties whereby States Parties contracted
obligations in the common superior interest of humankind55. It so
happens that mankind gradually emerges, and is acknowledged, in
contemporary International Law, and increasingly so, as a subject of
rights in distinct domains (such as, e.g., International Human Rights
Law, International Criminal Law, International Environmental Law,
international regulation of spaces, among others). A distinct aspect,
ï the proper treatment of which remaining still to be undertaken, ï
is that of its capacity to act.

IV. LEGAL CONSEQUENCES OF THE ACKNOWLEDGEMENT OF
HUMANKIND AS SUBJECT OF INTERNATIONAL LAW
1. The Relevance of the Human Rights Framework
Recourse to the very notion of humankind as subject of
International Law promptly brings into the fore, or places the whole
discussion within, the human rights framework, ï and this should
be properly emphasized, it should not be left implicit or neglected
as allegedly redundant. Just as law, or the rule of law itself, does
not operate in a vacuum, humankind is neither a social nor a legal
abstraction: it is composed of human collectivities, of all human
beings of flesh and bone, living in human societies and extended
in time. Just as a couple of decades ago there were questions which
were “withdrawn” from the domestic jurisdiction of States to become
matters of international concern (essentially, in cases pertaining to
human rights protection and self-determination of peoples)56, there
54 Preceded by, e.g., the 1954 Hague Convention for the Protection of Cultural
Property in the Event of Armed Conflict.
55 E.g., examples in: A.A. Cançado Trindade, International Law for Humankind Towards a New Jus Gentium, op. cit. supra n. (5), ch. XIII, pp. 327-352. In addition,
another example is found implicit in references to “human health” in some treaties of
environmental law, such as, e.g., the Vienna Convention for the Protection of the Ozone
Layer (of 1985), preamble and Article 2; the Montreal Protocol on Substances that
Destroy the Ozone Layer (of 1987), preamble; and Article 1 of the three aforementioned
Conventions on marine pollution.
56 Cf. A.A. Cançado Trindade, International Law for Humankind - Towards a New
Jus Gentium, op. cit. supra n. (5), ch. VII, pp. 165-179.
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are nowadays global issues (such as climate change) which are being
erected as common concern of mankind.
Here, again, the contribution of international human rights
protection and environmental protection heralds the end of reciprocity
and the emergence of erga omnes obligations. The human rights
framework is ineluctably present in the consideration also of the
system of protection of the human environment in all its aspects; we
are here ultimately confronted with the crucial question of survival
of the humankind, with the assertion ï in face of threats to the
human environment ï of the fundamental human right to live.

2. The Question of the Capacity to Act and Legal Representation
A subject of law is generally regarded as a bearer of rights
and duties conferred upon him, also endowed with the capacity
to act. While it is clear today that humankind is the addressee of
international norms and has emerged as a subject of International
Law (the law of the comunitas humani generis), its capacity to act is
still in statu nascendi; this raises the issue of its legal representation.
In this connection, the most advanced form of representation
achieved to date, despite its shortcomings and setbacks (supra), is
that of the 1982 U.N. Convention on the Law of the Sea57, given the
degree of institutionalization achieved (through the creation of the
International Seabed Authority).
We are at the beginning of a conceptual construction that may
still take a long time and considerable endeavours. The conception of
humankind, in a time framework encompassing present and future
generations, presents the double advantage of not neglecting the time
factor58 and not isolating one generation from the others. This would
lead to the difficulty, already detected in expert writing, of asserting
rights of future generations, which do not yet exist and may be rather
remote in time; yet, it is quite conceivable to establish, among the
57 Cf. A. Blanc Altemir, El Patrimonio Común de la Humanidad - Hacia un Régimen
Jurídico Internacional para Su Gestión, Barcelona, Bosch, 1992, pp. 37-44 and 243244; S. Paquerot, Le statut des ressources vitales en Droit international - Essai sur le
concept de patrimoine commun de l’humanité, Bruxelles, Bruylant, 2002, pp. 91-92;
and cf. Cf. A.A. Cançado Trindade, International Law for Humankind - Towards a
New Jus Gentium, op. cit. supra n. (5), ch. XIII, pp. 327-352.
58 Cf. Cf. A.A. Cançado Trindade, International Law for Humankind - Towards a
New Jus Gentium, op. cit. supra n. (5), ch. II, pp. 31-51.
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living, legal representation on behalf of humankind, comprising its
present and future segments59.
The overriding principle of human solidarity holds the living, the
present generation, accountable to the unborn (future generations, for
the stewardship of the common heritage or concern of humankind,
so as not to leave to those who are still to come the world in a worse
condition than it found it. After all,
We all live in time. The passing of time affects our juridical
condition. The passing of time should strengthen the bonds
of solidarity, which link the living to their dead, bringing them
closer together. The passing of time should strengthen the ties
of solidarity, which unite all human beings, young and old,
who experience a greater or lesser degree of vulnerability in
different moments along their existence. (...) In a general way,
it is at the beginning and the end of the existential time that
one experiences greater vulnerability, in face of the proximity
of the unknown (...)60.

We are here still in the first steps, and there remains of course
a long way to go in order to attain a more perfected and improved
system of legal representation of humankind in International Law,
so that the rights recognized to it thus far can be properly vindicated
on a widespread basis. In my understanding, the present limitations
of the capacity to act on behalf of humankind itself at international
level in no way affect its emerging legal personality, its condition of
subject of International Law. As I saw it fit to state in my Concurring
Opinion in the Advisory Opinion n. 17 of the IACtHR, on the Juridical
Condition and Human Rights of the Child (2002), the international
juridical personality of all human beings remains intact, irrespective
of the existential condition61 or limitations of the juridical capacity
to exercise their rights for themselves; what ultimately matters is
that they all have the right to a legal order (at domestic as well as
international levels) which effectively protects the rights inherent to
59 Cf. discussion and suggestions in: [Various Authors,] Future Generations and
International Law (eds. E. Agius, S. Busuttil et alii), London, Earthscan Publs.,
1998, pp. 3-165.
60 IACtHR, Advisory Opinion n. 17 (of 28.08.2002) on the Juridical Condition and
Human Rights of the Child, Concurring Opinion of Judge A.A. Cançado Trindade,
paras. 4-5.
61 E.g., children, elderly persons, persons with disability, stateless persons, or any
other.
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them (para. 71). And this applies to all human beings as well as to
humankind as a whole.
In any case, the modest and slow advances so far achieved
towards a regime of legal representation of humankind, ï which are
bound to progress in the years to come, ï added to the recognition of
its condition as subject of International Law, constitute yet another
manifestation of the current process of humanization of Public
International Law. The original conception of totus orbis of Francisco
de Vitoria in the XVIth century has ever since paved the way for
the formation and crystallization of the notions of an international
community as a whole and of a true universal International Law62,
having humankind as such among its subjects. That conception
can and should be revived in our troubled times, in the context of
the circumstances of the contemporary international scenario, if we
really wish to leave a better world to our descendants63. In my view,
we have already entered into the terra nova of the new jus gentium
of the early XXIst century, the International Law for humankind.

62 We have already reached a stage of evolution of our discipline which has surely
transcended the fragmented jus inter gentes of the not too distant past.
63 Cf. F. de Vitoria, Relecciones del Estado, de los Indios, y del Derecho de la
Guerra (with an Introduction by A. Gómez Robledo), México, Ed. Porrúa, 1985, pp.
XLV and LXXXIV; and A.A. Cançado Trindade, “Totus Orbis: A Visão Universalista
e Pluralista do Jus Gentium: Sentido e Atualidade da Obra de Francisco de Vitoria”,
in 24 Revista da Academia Brasileira de Letras Jurídicas - Rio de Ja neiro (2008)
n. 32, pp. 197-212.
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THE RESTORATIVE JUSTICE IN PRISON
AND THE PRINCIPLE OF HUMANITY

César Barros Leal
State Attorney of the State of Ceará (Brazil); Doctor and Post-Doctor in Law; Post-doctor
in Latin American Studies; Retired professor from the Law School of the Federal University
of Ceará; President of the Brazilian Institute of Human Rights, and Member of the General
Assembly of the Inter-American Institute of Human Rights (San Jose, Costa Rica).

In October 2015, I was once again in San Jose, Costa Rica,
invited by the United Nations Latin American Institute for the
Prevention of Crime and Treatment of Offenders (ILANUD), under
the leadership of Elías Carranza, in order to participate in a panel
on Restorative Justice within Criminal Matters, in the International
Congress on Crime and Criminal Justice Systems in Latin America
and the Caribbean. I felt comfortable, since I had published the book
“Restorative Justice: Dawn of an Era. Its Application in Prisons and
Internment Centers of Adolescent Offenders”1 with the prologue
written by the renowned criminologist Luis Rodríguez Manzanera.
In my brief lecture, I clarified that I was talking about a criminal
Justice that is close, fast, integrated, praised for its kindnesses, its
results in the five continents; a Justice that has among its merits,
perhaps the greatest, the most celebrated, the one to rescue the
1 The book is dedicated: to Pope John Paul II, who forgave his offender, the
Turkish Ali Agca, in a prison in the city of Rome, providing us with a sublime
message of love and mercy, just like Jesus Christ did on the cross, while praying
to the Father – before ascending to heaven to be reborn every day in the memory
and hearts of men – that, in His infinite goodness, he could forgive his torturers,
because they did not know what they were doing. Further, in the final remarks, I
add: Going back to the initial dedication, I also offer this book to the children, who
emerged from the previous lines in all the exuberance of their potential, and to
whom the task is concerned – this is our hope with their magical glow, in Schiller’s
words – to continue breaking dogmas, redesigning paradigms and modeling, in the
forge of idealism and fruitful rebellion of their youth, a closer criminal justice that,
being humanized, participative, dialogical, restorative, and not merely a synonym
of punishment, retribution, may preserve the supreme value of human dignity,
and contribute to the breakdown of a collapsed and anachronistic order, and to the
construction of a peaceful culture, respectful of human rights.
THE PRINCIPLE OF HUMANITY AND THE SAFEGUARD OF THE HUMAN PERSON

25

victims, who have been legally kidnapped by the state, in the words
of Michel Foucault, and forgotten almost completely throughout
the history of criminal proceedings; a Justice that values restitution,
forgiveness, reconciliation, and integrative pacification of the social
relations affected by the criminal act; a humanized Justice that
presents itself with unequivocal legitimacy as an alternative or
complementary option to the traditional one.
The time they provided me in San Jose was too short, not enough
to introduce the participants to the pillars of Restorative Justice, its
effects on the victim and the offender, as well as its principles and
several forms, points that were discussed in the aforementioned book.
However, that did not matter, because what we collated then was
its implementation into the criminal scope, with special emphasis
to the interior of the segregation spaces: thus, I added to them that
Restorative Justice is employed in the improvement of the conditions
of such institutions, whether they are for adults or minors, in the
prevention and management of conflicts among its inhabitants (which
is suggested by the United Nations Standard Minimum Rules for the
Treatment of Prisoners, currently known as Mandela Rules) or in the
reconciliation of offenders with their victims or substitute victims, by
highlighting that the effects in all places have always been qualitative,
with an emotional or relational character.
In 2011, I told the participants, I visited Bellavista, a mediumsecurity prison in Medellin, Department of Antioquia, Colombia,
one of the most violent and overcrowded prisons in Latin America
(according to the figures from the National Penitentiary and Custodial
Institute – INPEC, the agglomeration reaches 180 percent), where I
had a restorative meeting with two groups of prisoners, mostly former
guerrillas from the Revolutionary Armed Forces of Colombia (the
famous FARC), as well as the National Liberation Army (ELN), who
participated in a program run by Prison Fellowship International,
together with the Prison Fellowship Colombia, called Sycamore Tree,
an intensive course that gathers a group of victimizers, and discusses
the reasons and consequences of crime, the damage caused, the need
for a restorative procedure, the mutual understanding between victims
and offenders, the loss of resentment, the cessation of hostility,
and the retributive spirit, beyond forgiveness and internalization of
responsibility for the act committed. I confessed to them that it was
impactful to stand before the ones who told me about the practice
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of multiple murders, making it clear, however, that they had taken
the initiative to enroll in the program because they wanted to change
and apologize to their victims or their families.
In our book – that said in parenthesis – I describe that the
name Sycamore Tree was taken from the biblical passage which
describes the encounter between Zacchaeus and Jesus (Luke 19: 1:
10). With such symbology (I refer them to the Bible), and focused
on rescuing the humanity within each one of us (after all, we all
belong to mankind), the Sycamore Tree turns out to be an experience
of outstanding achievement, under different terms (accountability,
confession, regret, forgiveness, restitution, agreement), with a high
level of satisfaction, which is recognized not only by the inmates but
also by the victims and their families.
In that Congress, I made them see that the United States have
been promoting the tête-à-tête contact between victims and offenders,
who should be seen as greater than their mistake, no matter its
nature or seriousness (analogous reasoning is developed concerning
the wounded combatants in the battlefield, which substantiated the
wording of Article I (2) of the Additional Protocol to the Geneva
Conventions related to the protection of victims of international
armed conflicts, 1977: In cases not covered by this Protocol or by
other international agreements, civilians and combatants remain
under the protection and authority of the principles of international
law derived from established custom, from the principles of humanity
and from the ones dictated by public conscience),which even
happens to prisoners waiting for execution in the death row. Howard
Zehr, one of the parents of Restorative Justice, refers to the “Defense
Based Victim Outreach” movement, which seeks to establish, in this
case, a bridge between the criminal victim’s family and the defense
attorneys, seeking the victim’s assistance and the minimization of
the judicial proceeding trauma. In fact, some survivors only wish the
truth of the facts, and the recognition of the offender’s responsibility,
one’s guilty plea.
Countries like Belgium, the United Kingdom, Australia,
Singapore, Latvia, Spain, Mexico, and many others maintain
successful restorative programs, encouraged and supported by the
United Nations Office on Drugs and Crime, which published an
excellent Handbook on Restorative Justice Programs in 2006, which
explains in details what they consist of, by highlighting the centrality
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of the human person: a) a flexible response to the circumstances of
the offense, to the offender and the victim, which allows each case to
be considered individually; b) a response to the crime, which respects
the dignity and equality of each person, develops the understanding,
and promotes the social harmony through reparation for victims,
offenders, and communities; c) a feasible alternative to the formal
Criminal Justice system, and its stigmatizing effects on the offenders
in many cases; d) a method to be used together with the proceedings
and sanctions of the traditional Criminal Justice; e) A method
that incorporates the solution of problems, and it is directed at the
underlying causes of the conflict.
I mentioned that in Brazil, the reform project of the Penal
Enforcement Law provides for the application of Restorative Justice,
with unconditional support of the National Council of Justice
nowadays, a working group made up of judges from several states
has been created, in charge of developing studies and proposing
measures in order to let this compassionate model of justice spread
at any stage of the criminal proceedings, including the intramural
ones. Legislators, as well as law operators in my country, are
equally aware of a unique experience born in Brazil (also developed
in Australia, New Zealand, South Korea, Bulgaria, Hungary,
Norway, Germany, England, Holland, Argentina, Chile, Colombia,
Peru, El Salvador, Ecuador, Mexico, and Puerto Rico nowadays),
the humanization of the sentence enforcement, which Daniel Van
Ness – one of the most respected theoreticians of Restorative Justice
–, qualifies it as a model of what he calls restorative prison regime:
the Associations of Protection and Assistance to the Sentenced
(APACs), small community prisons, known as virtuous prisons,
which operate under the supervision of the Judiciary Power, without
custodians and adopting a methodology based on principles such as
killing the criminal to save the man within himself; strict discipline,
but with love; religion and freedom of worship; help reciprocity
among prisoners; assistance at all levels; and progressive regime of
serving the sentence. The APACs are based on vital principles, such
as: community participation; mutual help; job; religion; legal and
health assistance; appreciation of man (an overly human man), just
like Nietzsche used to teach us, and Grecianny Carvalho Cordeiro
reminds us in her article “The Principle of Humanity and Human
Trafficking for Sexual Exploitation”, contained in one of the books
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of the V course), and his family; volunteer corps; emphasis on
merit; etc.
The truth is that restorative practices in prisons have become
increasingly frequent and embody a response to the failure of the
treatment, violence, lack of humanity, and the Management
inability to address internal problems. Thus, one pursues the reform
and improvement of prisons, a safer environment, an appeasement
zone, reduction of fear and tension levels, and mitigation of prison
effects celebrated by Michel Foucault as an advance over corporal
punishment, and the access of Criminal Justice to humanity (Time,
Lord of Reason, has shown us that would not be so). All that,
I concluded in San Jose, shows the meaning of the application of
practices and restorative principles behind bars, but never forgetting
the fact that they are not a panacea.
The reader would naturally ask why the reference to the
exposure in this article, which shall try to define more precisely the
relationship of Restorative Justice with the principle of humanity.
Well: a law student from the University of Costa Rica, after the end
of the panel, came over and wanted to know a little more about
that bond, particularly if such issue, which was the content of his
bachelor’s degree studies and extremely stimulating for him, had
been included in the agenda of the Brazilian Interdisciplinary Course
on Human rights: the Principle of Humanity and the Safeguard of
the Human Person, scheduled to take place in Fortaleza, Ceará,
Brazil on September 5 – 16, 2016. My affirmative answer invigorated
his interest in attending the event, and likewise encouraged me to
write this article.
I remember that in the fourth edition of the Course last year,
whose main topic was “The Respect for Human Dignity”, I reproduced
a chapter of my book, previously mentioned, which was about the
principles of Restorative Justice: assumption of responsibility; good
faith; reasonable speed/duration; complementarity; confidentiality;
consensuality; cooperation; human dignity or humanity; discipline;
cost savings; equity; informality; mutual respect; and voluntariness.
When enunciating them, I pointed out that human dignity is the
most universal principle of them all, and that they are not numerus
clausus. Moreover, I also pointed out that the principle of humanity,
in turn, as old as the human species itself, really intertwined with
dignity, but much broader in our opinion, marks its presence:
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Humanitas or human dignity, its centrality as a person, the
respect that is due to your essence, “It is a perpetual search to
the right which comes from Roman law, and it goes through
the whole history of our knowledge, having suffered multiple
vicissitudes, which could never hide the permanent reciprocal
demand: law always claims for humanitas, simply because the
legal knowledge is nothing more than an instrument for the
fulfillment of the human being and, as such, it has got no
compass when it moves away from the basic anthropology that
turns that person into a thing, to reduce him/her to one more
thing among other things.”2
This thought is shared by Professor Ignacio José Subijana
Zunzunegui, from the University of the Basque Country (UPV),
for whom the paradigm of humanity “must impregnate justice
both when responding to a hetero-compositional structure
– in which the judge settles a dispute between confronted
parties – and when it lays on an auto-compositional model
– in which the judge approves the solution to the conflict
brought up by the parties originally in dispute –. In the heterocompositional model, the potentiation of the judgment stands
out as a space where individuals issue the reports in which
their experiences are molded, and the relevance of transferring
to them a response that, while being based on justifiable
and understandable reasons, provides a message with a high
communication quality. In the auto-compositional model, one
prioritizes the construction of a dialogue framework, which is
fed on respect, listening, understanding, and joint recreation
of the one who has been affected.”3

It is vital to adduce, in this regard, that in Costa Rica, a country
with many lessons to teach the world (there is no army, and it is the
headquarters of the Red Cross, the Inter-American Court of Human
Rights as well as the United Nations Latin American Institute for the
2 ZAFARRONI, Eugenio Raúl. El Humanismo en el Derecho Penal. México:
Ubijus Publishing Company/Institute of Vocational Training, 2009, p. 7. See also:
“...all this historical and formal proclamation of being a human person with an
‘innate’ dignity is the law itself to recognize the following: the humanity that lives
in each one of us is in itself the rationale or proof of identity of such dignity. Not
fitting to it, the Law, another role is not to declare it.” (BRITTO, Carlos Aires.
O Humanismo como Categoria Constitucional. Belo Horizonte: Fórum Publishing
Company, 2010, p. 25)
3 ZUNZUNEGUI, Ignacio José Subijana. El Paradigma de Humanidad en la
Justicia Restaurativa, article extracted from the web.
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Prevention of Crime and Treatment of Offenders), the Constitutional
Chamber of the Supreme Court stated in its vote 6829, from December
24, 1993, reads: Custodial sentences should be organized on a broad
base of humanity, by eliminating what is offensive to human dignity
in its enforcement, always having in mind the man within the
offender... who continues as part of the community, in full possession
of the rights he owns as a man and citizen, except for the ones lost
or diminished as a consequence of the same conviction. At the same
time, one has to promote and strengthen the sense of responsibility
and self-respect for the dignity of his own person, so that he must be
treated with the due consideration to his human nature.4
In another fragment of vote 6829-93, it reads: “...Together
with the principle of humanity, which should prevail in criminal
enforcement, the rehabilitative aspiration (Article 51) of the Penal
Code is accentuated in our midst. This conception regarding the
purpose of the penalty is a preventative and anti-retributive doctrine,
based on the respect for Human Rights and the rehabilitation of
delinquents that rejects the idea of a repressive Criminal Law, which
should be replaced by preventive systems, and by educational and
rehabilitative interventions of on the inmates; by postulating an
intervention for each person, the penalty should be individualized
within the extremes set by the legislator, taking into account certain
personal circumstances of the active subject (Article 71 of the
Penal Code). The Institutional Development Plan of the National
Criminology Institute should apply the principles outlined, by trying
to make the one sentenced to imprisonment to achieve his/her
reincorporation into the milieu he/she was subtracted from because
of the conviction...”5
Also in this sense, which shows a human look upon the
penal enforcement, in a context where the prisoner is to be seen
not as a third or zero category citizen, but as someone object of
respect and dignified treatment: “It is evident for everyone that the
4 QUESADA, Carlos Brenes. Justicia Restaurativa: Una Herramienta para la
Solución al Fenómeno de la Criminalidad Costarricense. Monograph for obtaining
the Bachelor’s Degree in Law. San José, Costa Rica: Law Course, Fidélitas University,
July/2009, p. 25.
5 SANABRIA, Carlos Eduardo Montenegro. Manual sobre la Ejecución de la
Pena: Reglamento de Derechos y Deberes de los Privados y las Privadas de Libertad.
Jurisprudencia Constitucional. San José, Costa Rica: Investigaciones Jurídicas
Publishing Company, 2001, p. 36.
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enforcement of the sentence nowadays, materially speaking, is the
imposition of an evil to the offender – what, on the other hand, is
perfectly consistent with the motivating end of the penal rule –, and,
however, that is not desirable in a social and democratic State of
Rights. This State cannot reduce its function to be the jailer of the
offender without caring about his/her destiny. In this State model,
one needs to go further, the penal enforcement must be something
more. In a conception of a democratic State of Rights, committing
an offense does not imply the loss of the person’s dignity and,
consequently, the reaction of the Criminal Law must be based on
such premise. The principle of humanity – as Morillas recalls –
demands that all human relations typified by the Criminal Law are
to be governed based on a reciprocal bond, on social responsibility
towards the citizen who transgresses. It acts, therefore, on the basis
of humanitarian and social understanding of the offender’s person,
from which humanitarian punitive power fails to understand itself
as a simple charity or benevolence, to express itself as what it really
is: manifestation of respect towards the human person and the social
need for punishment over any scientific-theoretical consideration.
It is, therefore, the principle of humanity that, by forbidding the
imposition of useless sanctions – when not clearly harmful to the
convicted –, responds to the desire to adapt the custodial sentences
to the current demands of the criminological and penal sciences...”6
In this line of ideas, Restorative Justice, the Justice with a
human face, in which everyone wins and no one loses7, based on the
convergence of interests, dialogue, assumption of responsibility, care
6 SANZ MULAS, Nieves. Alternativas a la Prisión. México: Instituto Nacional de
Ciencias Penales, 2004, pp. 260-261.
7 The item “Everyone wins, no one loses” in our book on Restorative Justice
reads: In our post-modern time, many qualify it as late modernity, in which adult
and juvenile crime rates rise to frightening levels, mainly the everyday criminality
(Alltagskriminalität) without the vertical, ordinary, and dogmatic criminal justice
system being able to give a reputable and equal response, the Restorative Justice
becomes imperative, as an alternative or complementary option to the traditional
one, either to curb the growth of criminal law, or to guarantee a quicker, more
economical, humane, and efficient solution to conflicts generated by offenses,
especially the minor ones (except for the insignificant ones, the trifle ones, with
no criminal relevance), without excluding the medium or high scale offenses. If
the Restorative Justice was basically aimed at minor (patrimonial) offenses in its
early years, it is now possible to use it, in some places, in cases with more serious
offenses, such as murder, rape, trafficking of people, and environmental pollution.
(BARROS LEAL, César. Justiça Restaurativa: Amanhecer de uma Era – Aplicação
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for the victim, restitution or compensation for the damage suffered,
material and/or moral, rejects all kinds of torture and cruel, inhumane,
or degraded treatment of the offender (without any discrimination,
in tune with the Kantian idea that people should be seen as an end
in itself, wielded directly or indirectly by renowned criminalists,
such as Luigi Ferrajoli, Raúl Zaffaroni, José Henrique Pierangeli, and
René Ariel Dotti), it proclaims the need to observe the preamble to
the Universal Declaration of Human Rights, which considers that
freedom, Justice, and peace in the world are based on the recognition
of the inherent dignity, and the equal and inalienable rights of all
members of humankind. One recommends reading the enunciation
of a great number of international documents, among which stand
out the Basic Principles and Guidelines on the Right to a Remedy and
Reparation for Victims of Gross Violations of International Human
Rights Law and Serious Violations of International Humanitarian
Law (Resolution Nº. 60/147 approved by the General Assembly on
December 16, 2005):The victims shall be treated with humanity and
respect for their dignity and their human rights, and the appropriate
measures shall be taken to ensure their safety, physical and
psychological well-being and intimacy as well as their families. The
State (made to serve human beings, according to Recaséns Siches),
shall ensure that, as much as possible, their internal law provides
that victims of violence or trauma are given a special consideration
and attention, so that the legal and administrative procedures to do
Justice and grant reparation, do not give rise to a new trauma.
Exposing on such issue, J. L. La Cuesta Arzamendi, Director of
the Basque Institute of Criminology and President of the International
Association of Penal Law, argues in his article entitled “El Principio
de Humanidad en el Derecho Penal”:
The principle of humanity not only finds itself faced by
the existence of certain penalties. It also reaches important
repercussions on the penitentiary plan, which should obviously
be configured as a fully respectful space of the human person
and, therefore, oblivious to any inhumane or degrading
treatment. Art. 10.1st provides for the International Covenant
(on civil and political rights: “every person deprived of liberty
shall be treated humanely and with the due respect for the
em Prisões e Centros de Internação de Adolescentes Infratores. Curitiba: Juruá
Publishing Company, 2014, p. 46).
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inherent dignity of the human being”. Several international
recommendations – such as the International Standard
Minimum Rules (and the European Prison Rules) – are the
developments of the principle of humanity at this point,
and serve as a reference to the courts to determine, in this
concrete case, the compatibility or otherwise of the measures
or interventions questioned by that provision (or with Art. 3 of
the Convention of Rome).
Both the Human Rights Committee and the European Court
of Human Rights had to examine repeatedly demands in this
order of things. The jurisprudence of this High Court – that,
until 1998, even if it detected noncompliance of international
norms and standards, it failed to appreciate violation of
Art. 3 regarding correctional matters (not this way in some
assumptions of police detention and by the security forces) – it
has manifested in recent years a higher incidence of violations
of the 1950 Convention based on some of the penitentiary
practices questioned. In this sense, several sentences have
already detected violation of Art. 3 in certain detention
practices and conditions and, in particular, with respect to
some categories of inmates, which – like the very old and sick
people, affected by mental alterations or, most particularly the
seriously ill – need specific care and should not be subject to
certain disciplinary actions and/or physical restraint without
any proven need. The Court has also declared contrary to
Art. 3: force-feeding the inmates on a hunger strike with the
use of extreme means, and without real therapeutic need; the
detention conditions on Aruba Island; and full screening with
systematic annual inspection (after each communication over
two years).
The highest courts of the States are also developing their
own jurisprudence on such matter. In fact, in the case of the
Spanish Constitutional Court, most of the assumptions of
torture and inhumane or degrading treatment studied relate
to the penitentiary system. The Constitutional Court realized
there was a violation of Art. 15 CE when the health care was
enforced against the will of the inmate facing a case of serious
and incurable illness (STC 48/1996), but not the issues raised
around the force-feeding of inmates on a hunger strike, denial
of gradual progression or parole, application of control and
security means, impossibility to keep intimate communication,
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prohibition against the application of alternative medical
treatments, and isolation in the cell.8

We shall talk about mediation now, a privileged instrument
of Restorative Justice. This one, present in cultural history, and
contemporary reality of Eastern and Western countries, is usually
defined as a peaceful means of auto-compositional settlement of
disputes (different from the adversarial, retributive model structured
on confrontation, in an unquestionably traumatic relationship)
through which, with the aid of a mediator or facilitator, one builds
an agreement accepted by all actors: the offender, the victim, and the
community. Likely to be employed at all stages of the proceeding,
it pursues, from the perspective of the pro homine principle, an
attentive response to the situation of victims, the primary focus of
the Restorative Justice.
The mediator, who shall have proper, humanistic training, takes
on the task and the commitment to inform, to listen carefully to
the parties, by clarifying his/her role and the mediation rules. Thus,
they are entrusted to remain neutral and make their interventions
properly, by trying to motivate those involved in the conflict to
reach a satisfactory agreement. Good faith, confidentiality, mutual
respect, and humanity are some of the key words in this necessarily
spontaneous and neutral intermediation, in which the victim has an
extremely central role. Moreover, that certainly represents for us a
new paradigm, and above all an axiom of humankind.
The one who acts as a mediator in the penitentiary field, and
wishes to deepen on his/her profession should be familiarized with
the Annex to the Basic Principles on the Use of Restorative Justice
Programs in Criminal Matters (Resolution Nº. 2002/12 of the
UN Economic Council, whose preamble reads: Emphasizing that
Restorative Justice is an evolving response to crime that respects
the dignity and equality of each person, builds understanding, and
promotes social harmony through the healing of victims, offenders
and communities). Therein, one is recommended to “perform his/
her duties impartially, with due respect for the dignity of the parties”.
Another document of equal importance is the aforementioned
8 CUESTA ARZAMENDI, J. L. de la. “El Principio de Humanidad en el Derecho
Penal”, in El Principio de Humanidad y la Salvaguardia de la Persona Humana,
V Curso Brasileño Interdisciplinario en Derechos Humanos. Fortaleza: Expressão
Gráfica Editorial Publishing Company, 2016.
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Handbook on Restorative Justice Programs, according to which
the victim-offender mediation process, during the enforcement
of the sentence, is fully capable to succeed and contribute to the
rehabilitation including those condemned to long sentences.
Therefore, it is expected that the mediation process may “reach all
its goals if the victims and offenders meet face to face, express their
feelings directly, and develop a new understanding of the situation.
With the help of a skillful facilitator, they can reach an agreement
that may help both of them to provide an outcome to the incident”.
Once again, I refer to the text from J. L.de La Cuesta Arzamendi,
with the mention of the two profiles of the principle of humanity,
which emerge, on the one hand, from the prohibition of actions or
acts of negative aspect and, on the other, from the prescription of
affirmative postures or actions in respect to the human person:
If the principle of humanity has traditionally centered its focus
on the active subject of the offense, by showing oneself as one
of the limiting assumptions of the punitive power of the State,
based on the lessons of Victimology everyone agrees that a
criminal policy inspired by the principle of humanity cannot
ignore the needs of the victims, but also has to take on the
effort for its attention and satisfaction as one of its most basic
functions. By overcoming the limited perspective of the victim
as a passive subject of the action or offense, the respect for the
principle of humanity in Criminal Law requires, in this sense,
to make the victims move “from oblivion to recognition”,
by ensuring all their rights, granting them full protagonism
in the criminal justice system, and placing the principle of
the victims’ protection at the same level as the prohibition
of inhumane and degrading penalties and treatments, and
resocialization goal of the sentence.
Every criminal policy respectful of the principle of humanity
towards the victims, as it cannot be less, shall start from the
guarantee of their rights, which far exceed the mere scope of
civil responsibility. The victims are to be treated humanely,
and with full recognition and respect, as well as what legally
concerns their status as victims: in particular, their right to
information and truth, access to Justice and reparation. The
victims’ right to reparation – which shall encompass, the less as
possible, the prevention of helplessness situations, besides the
restitution, reparation of damages, and compensation of losses
–, should not be merely patrimonial; whenever aggression
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reaches very personal assets with a certain entity, one has to
seek full compensation, including assistance and monitoring
measures, as well as achievement and use of public support
to overcome victimization (personal rehabilitation and social
reintegration).9

The principle of humanity consolidates and reinforces the sense
of Justice, including covering other principles such as reasonableness
and proportionality, by understanding that its invocation, in the
cloistered environment, has to take into account the teaching of
illuminist thinker Cesare Beccaria in “On Crimes and Punishments”,
a masterpiece of the universal humanistic penitentiarism, according
to which the prison is the place to serve time for a crime committed,
not authorizing the ius puniendi to arbitrariness, punitive rigor,
torture, that is, any form of abuse or infliction of suffering any harmful
practice to the physical and moral integrity of the imprisoned, and to
the substantial dignity inherent to his/her human condition.
One can surely go further to conclude, for example, that the
success of the sentence enforcement does not simply lie on the material
assistance (and one can also mention the legal, social, educational,
religious assistance, etc.), on the offer of labor(meritorious, but
often without any link with the labor market), on institutional
rehabilitation programs – almost always inconsistent, unnecessary,
and sometimes invasive –, but primarily through the cordial,
decorous, humane treatment, by the ones who, for different reasons,
are deprived of their freedom and no more than that, by preserving,
however, all other rights and freedoms granted by their citizenship
status, of an individual with his/her own identity (superior, without
any doubts, to his/her circumstantial group he/she does not belong
to: the anonymous mass of prisoners, provisional or sentenced,
primary or recidivist.
Restorative justice is a positive response to the plethora of
problems that turn the prison into a unique, singular universe,
where exacerbated tension, violence, terror, fear, insecurity, and
much more predominate, thus, demanding in return, to overcome
their exasperations, to reduce their vulnerabilities, a high dose of
dialogue, internalization of values, convergence of interests seeking
a minimum culture of consensus and peace. That is not an easy task,
but we cannot lose the capacity to dream. In the end, an evidence
9

Idem.
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stands out, stated by the Universal Declaration of Human Rights:
we are all born equal in dignity and rights. We are all human.
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VALUING OUR HUMANITY1

Christine M. Korsgaard
Professor of Philosophy at Harvard University, where she has taught since 1991; she took her
BA at the University of Illinois at Urbana-Champaign in 1974 and her PhD at Harvard, where
she worked with John Rawls, in 1981; she was elected to the American Academy
of Arts and Sciences in 2001 and holds honorary degrees from the University of Illinois at
Urbana-Champaign (2004) and the University of Groningen (2014).

I. INTRODUCTION
In 1986, I published a paper on Kant’s Formula of Humanity,
the version of Kant’s categorical imperative that commands us to
treat every human being not merely as a means, but always also as
an end in himself or herself.2 In it, I claimed that Kant’s argument for
the value of humanity goes roughly like this: because we are rational,
we cannot decide to pursue an end unless we take it to be good.
Most of our ends, however, are simply the objects of our inclinations,
and the objects of our inclinations are not, just as such, intrinsically
valuable. So we need some further story about why we take them
to be good. That further story is that we attribute to ourselves the
power to confer value on our ends by rationally choosing them. In
so doing, we attribute a fundamental kind of value to ourselves.3 We
1 An earlier version of this paper appeared in Spanish translation as “Valorar
nuestra humanidad” in Signos Filososophicos, Nº. 26, 2011 and Portuguese
translation as “Valorizar a nossa humanidade” in Forma de Vida, 2013. It is
forthcoming in English in Respect for Persons, ed. Oliver Sensen and Richard Dean.
2 “Kant’s Formula of Humanity,” originally published in Kant-Studien 77 (1986):
183-202. Now available in Christine M. Korsgaard, Creating the Kingdom of Ends,
pp. 106-132.
3 “Attribute value to ourselves” is deliberately ambiguous here. At the time I
wrote the “Kant’s Formula of Humanity,” I was inclined to think of the argument as
establishing that humanity has something like intrinsic value. Later I decided that
on Kant’s view, all value must be conferred by valuing agents, or, to put it a different
way, that valuing is prior to value. So as I now read the argument, its point is that
valuing ourselves is a presupposition of valuing anything else. As I would now put
it, in taking the things that are good for us to be good absolutely – good in the way
that makes them worthy of rational pursuit – we express the value we necessarily
place upon ourselves.
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attribute value to our own humanity, a property which Kant identifies
with our capacity to determine our ends through rational choice.4 I
summed this all up by saying that humanity is the unconditioned
condition of all value, and as such, it must be valued. I also argued
that in various ways, the duties that Kant discusses in connection
with the Formula of Humanity follow from the value we must set on
what I then called our power of, or capacity for, rational choice.
Over the years, readers of that paper and of a later version of the
argument that I used in The Sources of Normativity5 have expressed
doubts about a number of points. For instance, they have not been
able to see why it should follow from the fact that something is the
condition of all value that it is valuable itself. And they have not been
able to see why, even if that is so, an individual cannot just value his
own humanity, rather than humanity in general. In recent years, I
have added to the perplexity of my readers by arguing that it is an
implication of Kant’s Formula of Humanity that we must also value
all animals, or all sentient beings, as ends in themselves.6 Surely, many
people think, if what we value in ourselves is our capacity for rational
choice, then we must conclude, as Kant himself did, that the other
animals lack value, or have only such value as we confer upon them.
These objections raise important questions about what it
means to value something. I now think that this is a notion whose
complexities I have not been sufficiently attentive to in the past. For
one thing, the value we set on different kinds of objects shows up
in quite different kinds of attitudes and activities. The normal way
that you show that you value people, for instance, is by conferring
value on the objects of their choices or their interests.7 I would now
appeal to that claim to answer one of the objections to my original
argument – the objection that the fact that we confer value on the
4 See for instance, Groundwork of the Metaphysics of Morals, 4:437 and The
Metaphysics of Morals 6:387 and 6:392. References to Kant’s works will be inserted
into the text, using the Academy volume and page numbers almost universally used
in translations of his work. Where I quote Kant, I have used the translations by
Mary Gregor in the Cambridge Texts in the History of Philosophy series.
5 Christine M. Korsgaard, The Sources of Normativity. See especially §§3.4.63.4.9, pp. 118-123.
6 See Christine M. Korsgaard, “Fellow Creatures: Kantian Ethics and Our Duties
to Animals,” “Interacting with Animals: A Kantian Account,” “A Kantian Case for
Animal Rights,” and “Kantian Ethics, Animals, and the Law.” I give a sketch of it in
Section IV, Valuing Yourself as an End in Yourself, below.
7 See also T. M. Scanlon, What We Owe to Each Other, p. 105.
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objects of our rational choices does not necessarily show that we
set a value upon ourselves, because the condition of all value need
not be taken to be valuable itself. I now think that in order to make
that part of my argument, I do not need to defend the general thesis
that if something is the condition of all value it must be taken to be
valuable itself. Since what it means to value people is to confer value
on the objects of their interests or choices, the fact that you confer
value on the objects of your own interests, for no further reason
than that they are your interests, shows that you do set a value on
yourself. In taking what is important to you to matter, to matter
enough to determine the ends of your actions, you reveal the value
that you necessarily set on yourself.
But what exactly are the implications of the value that we set
upon ourselves? A certain kind of metaphysical realism about value
suggests that to value something is to respond appropriately to the
fact that it has value. Exactly which responses are appropriate depends
on what sort of value it is. Value, so conceived, is a metaphysical
property; valuing, the activity, is a response to that property.8 Because
I reject that kind of realism, I think we should reverse the order of
priority between value and valuing – that is, we should explain value
in terms of valuing, rather than the reverse. But that leaves me with
the task of explaining what valuing our humanity involves.
So my aim in this paper will be to take a closer look at what
is involved in the idea of “valuing” something, and what Kant
might mean when he claims that we both do and should value our
humanity. In Section II, Valuing Morality, I will ask what is involved
in valuing our moral nature, and in particular whether valuing our
moral nature requires thinking of ourselves as in some way superior
to non-moral animals. In Section III, Valuing People as Ends in
Themselves, I will consider two different interpretations of what is
involved in valuing people as ends in themselves that both seem to
be at work in Kant’s own arguments, and propose a way to relate
them. Finally, in Section IV, Valuing Yourself as an End in Yourself, I
will describe a somewhat different sense of “End in Itself” in which
each of us also takes herself or himself to be an End in Itself, one
8 The property might just be intrinsic value itself, as understood by G. E. Moore,
or it might be the property of giving rise to reasons for action, on what T. M. Scanlon
calls a “buck-passing” view. For Moore’s view, see his Ethics and “The Conception
of Intrinsic Value.” For Scanlon’s view, see What We Owe to Each Other, Chapter 2.
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that I think has implications for the way we should regard the other
animals.

II. VALUING MORALITY
Kant himself associates the value of humanity with our capacity
for morality. In the Groundwork of the Metaphysics of Morals, he
says:
… morality is the condition under which alone a rational being
can be an end in itself, since only through this is it possible to
be a lawgiving member in the kingdom of ends. (4:435)

Notice that it is a little unclear whether Kant is saying that
a rational being can be an end in herself only if (or to the extent
that) she realizes her moral capacity, or instead that only beings who
have the capacity for morality can be ends in themselves. He clearly
believes both, although the first claim ï that a rational being can be
an end in herself only if she realizes her moral capacity ï must be
understood in the light of another claim which Kant makes – namely,
that we never can never be certain what anyone’s fundamental (or
noumenal) moral disposition is.9 In other words, the claim that we
realize our own value only through morality is not meant to imply
that we are entitled to treat people whom we suppose have bad
characters as mere means. It is meant to imply only that we must
realize our own potential value by choosing morally. But suppose
we understand the claim in the second way, as the claim that only
beings with the capacity for morality can be ends in themselves.
Should we agree with Kant about this?10
In some recent work, I have defended the traditional thesis that
human beings are the only rational and therefore the only moral
animals.11 There are people who think that when you claim that
only human beings are “moral animals,” you are claiming that
human beings are especially noble or admirable in some way that
makes us superior to the other animals. But when I claim that only
9 See for example Groundwork of the Metaphysics of Morals 4:407.
10 I won’t actually answer this question until the Section IV; here I ask only
whether the capacity makes human beings superior beings in some way.
11 For my accounts of human/animal differences, see Self-Constitution: Agency,
Identity, and Integrity, especially Chapter 6; “The Activity of Reason,” §4, pp. 30-32;
“Interacting with Animals: A Kantian Account,” § 6, pp. 100-103; and “Reflections
on the Evolution of Morality,” especially §§ 4-5, pp. 16-23.
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human beings are “moral,” I do not mean that only human beings
are morally good. I mean that only human beings can perform the
kinds of actions that can be either morally good or bad. Human
beings alone have the ability to reflect on the grounds of our actions,
to determine whether those grounds constitute adequate reasons for
action or not, and to act accordingly. To put it more simply, human
beings alone have the capacity to act on what Kant called maxims or
principles, and it is the character of our principles that renders our
actions morally good or bad. So being a moral animal in this sense
means being capable of being either morally good or morally evil.
Should we regard that – the capacity to choose in a way that
is either good or evil ï as a form of human superiority? Let me
consider one argument that suggests that we should. “Substantive
moral realists,” as I will call them, believe that moral obligations
are grounded in mind-independent facts about reasons or values.12
When we recognize these facts, they think, we are motivated to act
in accordance with them. For such philosophers, the claim that the
other animals are not moral would apparently have to mean that there
is a dimension of reality, the moral dimension, to which non-human
animals are insensitive, or to which they lack epistemic access. The
other animals do not act morally because, as we might colloquially
put it, they do not know any better. This raises an admittedly sillysounding question. Is the realist committed to the view that the other
animals actually have reasons to act morally, although due to their
lack of awareness of that fact, they do not act on them?
Although the question sounds silly, there is an important
philosophical issue behind it; namely, the issue of what we mean
when we say that someone “has a reason” to do something. What
relation, exactly, is named by “have” in this context? Intuitively, it
seems that we can speak intelligibly of what a non-human animal
has reason to do. The antelope who is about to be attacked by the
lion has a reason to run faster, say. Of course, the antelope herself
does not exactly know that. She knows “to run,” as we might put
it, but not that she “has a reason to run.” But in the objective sense
of “has a reason,” we can say that someone “has a reason” even
when he does not know and could not know that he has that reason.
12 For characterizations of substantive realism and arguments against it see my
The Sources of Normativity, Lecture One; Self-Constitution, §4.2, pp. 64-67; and
“The Activity of Reason,”§§1-3, pp. 23-30.
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By “the objective sense,” I mean the way we use the phrase “has
a reason” when we say, for instance, that if right now the roof of
the building we are in is about to cave in, we “have a reason” to
leave the building, even if we do not know that. We are using “has a
reason” in the “subjective sense,” by contrast, when we say, after the
catastrophe, that because we did not know that the roof was about
to cave in, we “had no reason” to leave the building.
The point I am making here actually depends on a slight
extension of this familiar distinction, so I need to explain what this
extension is and why I take it to be justified. The ordinary way of
understanding the distinction between “objective” and “subjective”
reasons relativizes a person’s subjective reasons to his beliefs about
the facts. The question then arises whether we should also relativize
a person’s reasons to his beliefs about reasons, that is, to his beliefs
about what counts as a reason for what. When reasons are grounded
in what have been traditionally regarded as the formal requirements
of rationality, the answer to that question seems plainly to be “nº.”
You have a subjective (as well as an objective) reason to, say, take the
means to your ends, or to avoid believing contradictions, regardless
of whether you believe in the principle of instrumental reason or in
the law of non-contradiction or not. The familiar argument that the
principles of logic cannot function as premises shows this. Suppose
that George does not reason in accordance with modus ponens: he
cannot see how you get from “if A then B” and “A” to the conclusion
that “B.” It does not help to add modus ponens as a premise – that is,
to add, “If A then B, and also A, then B” to George’s list of premises,
for you still need to reason in accordance with modus ponens in
order to get any conclusion from these premises, and that is what
George does not do. So the formal requirements of rationality neither
can nor need to function as premises.13 It seems natural to relativize
our account of a person’s subjective reasons to what he must accept
as a premise if he is to draw the conclusion that he has a reason. But
substantive reasons that are not grounded in principles of rationality
13 See Self-Constitution, §4.2.4, p. 67; or, for an earlier version of the argument,
“Skepticism about Practical Reason,” in Creating the Kingdom of Ends, especially
§4, pp. 321-325. There I talk about whether the agent “cares” about, say, being
prudent or taking the means, rather than whether the agent believes there is a
reason to be prudent or take the means, but the argument is the same either way
– the question is whether the force of these considerations depends on the agent’s
contingent commitments or not.
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must be accepted as premises in our reasoning if they are to guide
us at all. And many contemporary substantive realists suppose
that most or all substantive reasons are independent of rational
requirements in this way.14 T. M. Scanlon, in particular, argues that
we should regard all reasons that way, except possibly the reason
that we have to make our attitudes conform to our own judgments
about what we have reason to believe, do, or feel.15 So if we are
going to appeal to the distinction between objective and subjective
reasons, it would seem natural, on a view like Scanlon’s, to take a
person’s subjective reasons to be relative to his beliefs about reasons
themselves. And that means, to borrow an example from Scanlon,
that someone who does not believe that “the fact that the car [he is
driving] will injure and perhaps kill a pedestrian if the wheel is not
turned” has no subjective reason to turn the wheel.16
With that extension of the subjective/objective reason
distinction in place, the question whether you have a certain reason,
subjectively speaking, sometimes depends on whether you believe
that that the reason itself exists. That makes it seem as if you can
have reasons in the objective sense but not know it, because of your
lack of knowledge about reasons themselves. So the claim I am
envisioning would be that animals “have” moral reasons, objectively
speaking, but fail to recognize that fact. But if the other animals have
moral reasons but do not act on them, then perhaps we should think
14 For criticism of this view of substantive reasons, see my “The Activity of
Reason,” §3, pp. 26-30. The alternative to substantive realism about reasons is the
view that all substantive reasons are identified by the application of the categorical
imperative, or some other principle of formal rationality, to which an agent is
committed by virtue of his rationality, regardless of his own explicit beliefs and
commitments. In that case, we need only relativize his subjective reasons to his
knowledge of the non-normative facts.
15 See Scanlon, What We Owe to Each Other, pp. 25-32.
16 I borrow the example from Scanlon’s Being Realistic about Reasons, p. 2.
Actually, of course, the matter is a little more complicated, since if the person holds
other beliefs about reasons from which this one follows, and we could therefore in
principle convince him that this reason exists, there is still a sense in which he does
have the reason, even subjectively. But in conversation, Scanlon told me that he
does not believe that all reasons are necessarily within the reach of argument in this
way. For more on this point, see Scanlon’s accounts of how we know which reasons
we have (in Being Realistic about Reasons, Lecture 4, pp. 69-104, and in What We
Owe to Each Other, pp. 64-72) and his discussion of Bernard William’s defense of
internalism about reasons (in the appendix to What We Owe to Each Other, pp.
363-373). Because of these kinds of complications, those who hold this sort of view
characteristically reject the idea of a subjective reason altogether.
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that there is a sense in which this makes them inferior to us, not
blamably, of course, but in the way they are inferior in intelligence.
There is something important about their own situation that they
fail to grasp, and we do grasp that thing.
But at least some substantive moral realists would reject the
view that their theory implies that the other animals have moral
reasons but fail to realize that fact. The argument I just sketched
depends on a certain conception of what realism involves. It depends
on the idea that ï objectively speaking ï reasons are mind ï
independent entities or facts with intrinsic normative force. This in
turn apparently implies that all that it means to say that you “have”
a reason in the objective sense is that there is a reason about which
you might possibly do something; and that therefore, all that it means
to say that you “have” a reason in the subjective sense is that you are
aware of this fact. The “having,” in so far as it is relational at all, is
therefore a purely epistemic relation. Is the substantive realist about
reasons committed to all that? Thomas Nagel and T. M. Scanlon, to
take two prominent examples, would both deny it.
I will have to fill in a little background to explain why. In The
View from Nowhere, Nagel argues that objectivity is a matter of
degree. You start from a conception of the world that is completely
subjective in the sense that you take the world to be simply what
it appears to you to be. You then form another conception of the
world that is more objective because it includes you, facts about
your position in the world, and the resulting facts about how the
world appears to you, as among the facts that constitute the world.
In your original subjective conception, tomatoes are red; in your
more objective conception, it is also a fact that tomatoes look red to
you. The claim that tomatoes are red, objectively speaking, is true
to the extent that it survives into more objective conceptions, given
the explanations of the appearances that are made possible by those
conceptions. When the explanations are in, not all of the subjective
appearances survive: some of them are dismissed as illusions.
The process of objectification that I have just described concerns
our reasons for believing things, but Nagel thinks a parallel process
can be constructed for identifying our objective reasons for doing
things. Accordingly, Nagel thinks that we have objective practical
reasons when something that appears to be a reason within our
subjective point of view survives as such when we take up a more
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objective point of view that includes that appearance itself as a part
of reality. When that happens, Nagel says:
The reasons are real, they are not just appearances. To be sure,
they will be attributed only to a being that has, in addition to
desires, a general capacity to develop an objective view about
what it should do. Thus, if cockroaches cannot think about
what they should do, there is nothing they should do.17

So on this view you “have” a reason in the objective sense only if
you have a certain kind of subjectivity – the kind that allows for the
development of an objective conception of the world.18
I think Nagel’s view raises a somewhat dizzying question: if
something that is real exists only for someone who can form an objective
conception of the subject matter in question, does objective reality
exist only for such beings? Is there no distinction, for cockroaches,
between the way they see the world, and the way the world is? In fact,
there is a way to block this odd implication, but it draws our attention
to an important disanalogy which the realist must posit between
theoretical and practical reasons. To block the implication, Nagel
could point out that he need not deny that objective reality exists for
the cockroach; he need only deny that the cockroach has any reason
to believe anything.19 The proper analogy, he could insist, is between
reasons for action and reasons for belief. But then it immediately
becomes clear that the realist is committed to the view that practical
reality is wholly constituted by reasons for action, while theoretical
reality plainly is not wholly constituted by reasons for belief. To put
it another way, realists about reasons must suppose that an action
that is supported by practical reasons is therefore everything that it
should be, while a belief that is supported by theoretical reasons is not
17 Nagel, The View from Nowhere, p. 150.
18 It is unclear what the implications of this view are for animals with who have
more sophisticated forms of cognition than we suppose cockroaches do, but who
do not think about reasons. It depends on what counts as “an ability to think
about what one should do.” For instance, suppose that an animal has a capacity for
envisioning future consequences that sometimes modifies his desires, not because
he applies some principle or does some reasoning, but causally – he responds to
what he envisions happening to him in the future. Suppose the animal also has
the habit of envisioning future consequences so that he is often effectively prudent.
Does that count as “thinking about what he should do”?
19 Nagel asserts that “it is beliefs and attitudes that are objective in the primary
sense.” The View from Nowhere, p. 4.
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therefore everything that it should be. Beliefs must also be true, and
being supported by reasons does not guarantee that they are.2021 This
suggests, although obscurely, that “having a reason” in the practical
sense is really something quite different from “having a reason” in the
theoretical sense. Having a reason in the practical sense is having got
hold of a bit of reality, while having a reason in the theoretical sense is
more like having a clue.
Scanlon, on the other hand, holds the view that reasons are
relational. A reason, according to Scanlon, is a four-place relation [R
(p, x, c, a)], which holds when a consideration, p, is a reason for an
agent x, in certain circumstances, c, to do a certain action, a.22 This
formulation is intended to block the implication that “having” a
reason is just, so to speak, knowing that one that you might possibly
do something about is out there. As Scanlon says:
If we take the basic normative claims to be apparently nonrelational claims that these things “are reasons,” or similarly
apparently non-relational claims that certain things “are good,”
the question then naturally arises what these normative facts
have to do with us. (This puzzlement lies behind Christine
Korsgaard’s caricature when she says that according to a realist
view we notice reasons “as it were, wafting by.”) The idea that
the basic elements of the normative domains are relations
avoids this puzzlement. 23
20 For more discussion of this disanalogy see my “The Activity of Reason,” §2, pp.
25-26; for an account of why a constructivist need not accept the disanalogy, see
§§6-7, pp. 35-39.
21 Nagel has another route to the claim that some reasons “belong” to certain
individuals. In The View from Nowhere, Chapter 9, he argues that some reasons are
agent-relative – that is, they have normative force only for the person whose desires
or whose condition gives rise to them. I suppose you might think that the agentrelative reasons are “had” by individuals in a special sense. But that is not the sense
we are looking for here: that sense supports a contrast between the reasons that
everyone has and the reasons that only some people have, without telling us what it
is for any of us to “have” or lack a reason at all. The idea that reasons originate from
the desires or the condition of particular beings suggests yet another sense in which
reasons are “had” by individuals: the reasons that originate in something about my
desires or my condition might be thought to be in some special sense mine, even if
they are agent-neutral and so give rise to reasons for others. I explore this idea and
draw attention to the difficulties of pinning it down in Self-Constitution, §9.5, pp.
197-200.
22 Scanlon, Being Realistic about Reasons, p. 31.
23 Scanlon, Being Realistic about Reasons, p. 120. The passage Scanlon quotes
from me is from The Sources of Normativity, §1.4.8, p. 44.
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Scanlon’s view makes the reasons relative to agents by definition.
Do animals have them? In personal conversation, Scanlon said that
he thinks animals have reasons in two senses: first, there is a point
of view, defined by their interests, relative to which there is some
reason to prefer some things to others; and second, they consciously
act in pursuit of things that are often in their interests. But animals
do not have reasons in the strongest sense implied by being able to
think about or see them.24 Animals, it appears, have reasons in this
lesser sense to do what is in their interests, but they do not have
moral reasons.
In connection with this, it is important to note that Scanlon
has another resource for denying that animals have moral reasons,
even though he grants that they do in a sense have practical reasons.
On Scanlon’s view, we have moral reasons because we have reasons
to want to be able to justify our actions to each other, and we have
those because we have reasons to want to be in unity with others.
The kind of unity he has in mind is the kind that we have when we
treat one another with respect, making human friendship and other
essentially human relations possible.25 Morality, to put it succinctly,
is therefore a part of our good. Since the other animals do not act
on principle, questions of justification do not come up for them; so
being in that kind of unity with others is no part of their good. Nonhuman animals therefore do not have moral reasons. So both Nagel
and Scanlon would deny that their view implies that non-human
animals “have” moral reasons even though they do not know that.
I believe that each of these views gets part of the story right.
What I think they both get wrong is that they locate the normativity
of reasons in something objective, whether it is a relation or a fact.
And I believe that, because I believe that what Nagel gets right is that
whether you have reasons at all depends not on what is out there in
the world, but on what sort of subjectivity you have. Reasons exist in
the first instance in the deliberative perspective itself. But the kind
of subjectivity that is needed is not the capacity to form an objective
conception of your reasons: it is rather the kind that Kant associated
24 This resembles Nagel’s view: in this “strongest sense” whether you have reasons
depends on whether you could know that you have them. Scanlon says that he does
not object to mind-dependence in this form.
25 See What We Owe to Each Other, especially pp. 160-168. I do not mean to deny
that the other animals have friendships, but those do not require mutual respect in
quite the same way that human friendships do.
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with autonomy, the capacity to make a law for yourself. The essential
element of a reason is its normativity, and its normativity for you rests
in the fact that you legislate acting on it as a law. What I think Scanlon
gets right is the claim that animals do in a sense have reasons, but that
those are determined by their interests, not by moral considerations.
As I argued in Self-Constitution, there is a sense in which animals are
autonomous, since their instincts are the laws of their own nature,
and so when they follow their instincts, they are laws to themselves.26
So there is a sense in which they have reasons. But their instincts
concern only their own good. This may extend to the good of their
offspring and sometimes to the good of their group, but it does not
extend to anything that looks like general moral reasons.
The foregoing dialectic has been a little complicated, so let me
remind you why I was discussing these questions. I was examining
the question whether the bare capacity for morality should be
regarded as form of human superiority. I had proposed that perhaps
a realist about moral reasons is committed to the view that it is,
because such a realist is committed to thinking that there is some
important feature of the world, relevant to the actions of both people
and the other animals, that we grasp but that the other animals do
not. There are moral reasons for doing things, and the other animals
fail to respond to those reasons. I examined Nagel and Scanlon’s
views because Nagel and Scanlon are examples of realists who would
deny that their view has this odd implication. Although they think
that reasons are mind-independent facts, they also think that only
people “have” moral reasons.
If we suppose that morality is grounded in human nature, rather
than in objective features of reality, we can make a simpler argument
against regarding the bare capacity for moral action (morally good
or bad action) as a form of human superiority. This is true whether
we ground morality in our rational nature, as Kant did, or in our
sentimental nature, along with Francis Hutcheson, David Hume,
Adam Smith, and their descendants, Allan Gibbard and Simon
Blackburn. According to all such theories, morality is something like
the proper use or perfection of a distinctively human attribute, and
since the other animals lack that attribute, the standards defining
its proper use or perfection are simply irrelevant to them. Kant’s
view illustrates the point. I am counting Kant’s view as grounding
26 See Self-Constitution, §5.6, pp. 104-108.
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morality in human nature, because, as I said a moment ago, Kant
grounds morality in a feature of human subjectivity. That is the form
of self-consciousness that makes us capable of assessing the grounds
of our beliefs and actions, determining whether those grounds count
as good grounds or not, and issuing laws to ourselves accordingly.
This form of self-consciousness makes possible a distinct form of
agency, rational agency, that the other animals do not share. Morality
is the perfection of that form of agency, and as such, represents a
standard that does not apply to the other animals.
Of course, agency in general is an attribute we share with
the other animals. It is arguable that there is a sense in which the
human form of agency, rational agency, is superior considered just
as a form of agency. What I have in mind is this: Agency is a kind
of control. To be an agent is to be able to move under the control of
your own mind. One might argue that an agent who can reflect on
and evaluate the grounds of her own actions has more control than
one who cannot do that. There is a dimension along which we might
judge ourselves superior. But having this additional form of control
is not, in and of itself, a virtue. Nor, as many thinkers have pointed
out, is it obviously a blessing – something prizeworthy rather than
praiseworthy, as Aristotle might say.
These claims are not uncontroversial, of course. David Hume
and the other sentimentalists believed that our moral nature is
prizeworthy, in the sense that we are the happier for having it and
acting in accordance with it. He also believed that, because the moral
sense approves of anything that tends to make people happy, the moral
sense can therefore approve of itself. So on Hume’s view, just being a
moral being apparently turns out to be a kind of virtue after all, or at
any rate, something morally good.27 But of course it is one thing to
argue that a rational and social animal would be deformed without
morality, and another to say that a different kind of animal altogether
– say a tiger – would be either better, or better off, if she were moral.
I think there is a reason why these claims seem so odd. The
question of the value of being moral – and now I mean mainly in
the prizeworthy rather than the praiseworthy sense – is one of a
27 The views of Hume to which I am referring here can be found primarily in the
conclusion of Book III of the Treatise of Human Nature, especially pp. 619-620,
and in Part II of the conclusion of The Enquiry Concerning the Principles of Morals,
pp. 278-284. The remarks in the text summarize an interpretation of Hume that I
spell out in The Sources of Normativity, §§2.2.1-2.2.7, pp. 51-66.
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nest of what I think are rather interesting questions that arise once
we take seriously an idea that I think we should take seriously –
namely, the idea that the good for a thing is relative to its nature.
Just to give you an example of what I have in mind: John Stuart
Mill famously claimed that it is better to be Socrates dissatisfied
than a pig satisfied.28 Mill believed this because he believed that it is
good for human beings that we have access to what he called “higher
pleasures,” like, for instance, the pleasure of poetry. But for whom
is it better? Would it be better for the pig if he were Socrates? Why
exactly would that be? Temple Grandin, in her book Animals Make
Us Human, reports that there is nothing pigs love more than rooting
around in straw.29 Poetry is not good for a pig, so it is not something
valuable that is missing from the pig’s life, that he would get access
to if he were changed into Socrates, any more than rooting around
in straw is something valuable that is missing from your life, and
that you would get access to if you were changed into a pig. But isn’t
poetry a higher pleasure than rooting around in straw? If what makes
a pleasure “higher” is, as Kant and others have suggested, that it
cultivates our capacity for the even deeper and greater pleasant
activities of that very kind,30 then we must have that capacity before
the pleasure can be judged a higher one for us. Since the pig lacks
that capacity, poetry is not a higher pleasure for a pig. Of course, we
might try the argument that, so far as we can tell, none of the pig’s
pleasures are “higher” in this sense. But then perhaps it is only for
us jaded human beings that the lower pleasures seem to grow stale.
So long as the straw itself is fresh, pigs apparently never lose their
enthusiasm for rooting around in straw.
I believe that this point about the essentially relational nature
of the good generalizes to other standards: it does not make sense to
28 John Stuart Mill, Utilitarianism, Chapter 2. Actually, he claims, on p. 10, that
it is better to be a human being dissatisfied than a pig satisfied, and better to be
Socrates dissatisfied than a fool satisfied, so I am merging his claims, by taking
Socrates as the exemplar of humanity here.
29 Temple Grandin reports that: “Pigs are obsessed with straw. When I threw a few
flakes of wheat straw into my pen of piglets, they rooted in it at a furious pace… So
far, no one has found anything that can compete with straw for a pig’s interest and
attention.” In Animals Make Us Human: Creating the Best Life for Animals, pp.
185-186.
30 Kant says: “we correctly call these joys and delights more refined because they
are more under our control than others, do not wear out but rather strengthen
feeling for further enjoyment of them…” The Critique of Practical Reason 5:24.
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judge human beings either superior to the other animals or better off
than they are by standards that only apply to human beings. But if
we decide it does not make sense to say it would be better for the pig
if he were Socrates, does that mean we have to give up valuing our
own ability to appreciate poetry? And – by the same token – can we
value our own moral nature, either as something praiseworthy or as
something prizeworthy, without thinking that a pig would be better,
or perhaps better off, if he had a moral nature too?
This question brings us back to the issues with which I began. In
“Kant’s Formula of Humanity” and in The Sources of Normativity, I
argued that there is a sense in which we must value our moral nature.
In The Sources of Normativity, in particular, I argued that we must
value our moral nature as what I call a form of practical identity, a
description under which we value ourselves and find our lives worth
living. The argument goes roughly like this: You affirm your value as
the bearer of a practical identity whenever you act on the reasons to
which it gives rise. But our moral nature – our capacity to give ourselves
laws – is the source of the normative force of all of our reasons.31 It is
what enables us to “legislate” those reasons to ourselves. So whenever
you act on a reason, you affirm your value as a moral being. But
how can we value our moral nature if we can think neither that it is
praiseworthy nor that it is prizeworthy to have a moral nature?
The answer is that it does not follow from the rejection of Mill’s
argument that we cannot value our moral nature. When we say that
we value something, there are different things that we might mean.
One is that we place it within a domain to which we think evaluative
standards importantly apply ï let me call that an “evaluable domain.”
In that sense, the value we set on poetry is expressed just as much
in our disdain for doggerel as it is in our admiration for Dickinson
or Donne. A second sense in which we value something, of course,
is when we have a positive attitude towards some item because it
meets the standards of some evaluable domain within which it falls.
Valuing in the first sense, that is, placing something in an
evaluable domain, is not merely a matter believing that the items
in question are subject to an evaluative standard, but rather requires
taking that standard to be normative for yourself in some active way.
Someone could believe that a certain performance of, say, ballet or
boxing is the sort of thing that can be good or bad of its kind, and
31 The Sources of Normativity, §3.4.
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not care at all about it, in the sense that there is no imaginable
circumstance in which he would act differently because of that
value. But exactly how you take the standard to be normative for you
depends both on the nature of the object and on your relationship
to it. The value you set on poetry might be expressed in activities of
writing it, reading it, appreciating it, reviewing it ï including writing
scathing reviews of the doggerel ï or making sure that the great
poems of the past get preserved. But the value you set on poetry does
not require you to consider it to be superior to say, prose, or music.
And in the same way, the value we set on the life lived under the
government of moral values does not require us to think that the life
lived under the government of instinct and sensation is an inferior
form of life.
A moment ago I mentioned my argument that we value our
moral nature as a form of practical identity. It is written into the
very notion of practical identity that you value forms of practical
identity by living up to the standards that they set for you. So to
value your moral nature, that is, your practical identity as a moral
being, is to think it all-important that you live up to the standards
that it sets for you, moral standards. In that sense, you can value
your moral nature, without thinking that you are a very fine fellow
just for having it, just as a man can place a high value on his role
as a father, without thinking badly of men who are not fathers. Of
course once something falls within an evaluable domain, we value it
in the second sense when it meets the standards of that domain, and
disapprove of it when it does not. Here, of course, there is room for a
thought about superiority: a good human being is, in a recognizable
sense, superior to a bad one. So we do disapprove of bad fathers, even
though we do not disapprove of men for not being fathers, just as we
disapprove of people who do not live up to the standards implicit in
their moral identity.
So one way in which we value our humanity or moral nature,
then, is by seeing our actions as falling within an evaluable domain,
and treating that fact as normative, by living up to the standards
that apply to them. But that way of valuing our moral nature does
not commit us to thinking either that we are superior to the other
animals, or that we are blessed in comparison with them. It commits
us to caring about whether we are good, to admiring good moral
people for their goodness, and thinking badly of human beings,
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ourselves included, when we go wrong. But it does not imply any
particular attitude at all about the value of non-moral beings.
But valuing our moral nature in this sense clearly is not all
there is to valuing our humanity. The argument for the Formula of
Humanity itself turns on a different sense in which Kant invites us
value our humanity. But this sense turns out to require some further
distinctions, to which I now turn.

III. VALUING PEOPLE AS ENDS IN THEMSELVES
When we say we value humanity, in the sense involved in Kant’s
argument, we are using “value” in a somewhat different sense from
those I have distinguished so far. Sometimes valuing something has
nothing to do with placing it within an evaluable domain: it just
has to do with treating it as normative in some positive way, as
making some kind of a claim on you. This notion of “valuing” is
unfortunately rather obscure, since there are many different positive
actions and attitudes, and it is not clear which ones you are required
to have or to do in order to count as valuing something. The only
thing that seems to be clear is that, as I said before, there has to be
some imaginable circumstance in which you would act differently
because of the value. Anyway, as I said earlier, valuing people ï and
valuing the other animals ï is like this: to value people is to take up
some sort of positive stance towards their interests or the objects of
their choices. Valuing people involves promoting their interests or
respecting their choices, where we do that either by promoting the
objects of those choices or simply by refraining from interference. In
“Kant’s Formula of Humanity” I tried to express this idea by saying
that, in taking your own choices to confer value on the objects of
those choices, you are in effect setting a kind of value on the power of
rational choice itself. But in fact there are (at least) two different ways
in which we might understand what that involves. Interestingly, if a
little awkwardly, both of them show up in the casuistical arguments
that Kant uses to illustrate the moral implications of the Formula of
Humanity.
To show you what I have in mind, I want to recall a familiar
objection to Kant’s argument. People sometimes ask: why couldn’t
I just value my own humanity? Even if the fact that I pursue my
own ends shows that I value my own power of rational choice, what
commits me to valuing that of others? This objection is based on
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the idea that when Kant talks about humanity being an end in itself,
he is just talking about “humanity” or “the power to determine
ends” as a property on which we set a high value, in the sense that
we care about having that property, or think it worth preserving, or
wish to develop it in appropriate ways, and so forth. But I now think
Kant means something a little different. He means that we regard
humanity or the power to determine ends as a property that confers
a certain kind of normative standing, and with it certain normative
powers, on the being who has it.
I am going to call these two things the “valuable property view”
and the “normative standing view.” To see the difference, let us
consider some examples. First of all, suppose your intelligence is a
property on which you set a high value. Then you might do things
to protect it, like not taking drugs that cause brain damage, or you
might do things to develop it, like solving mathematical problems. If
you regard your intelligence as a valuable property, it at least seems
conceivable that you could value your own intelligence in this way,
without caring about anyone else’s.32
But now suppose you ask me, “In virtue of what do you have
the right to vote here?” and I reply, “I am a citizen of this nation.”
Citizenship, as I understand it, is a form of normative standing: it
gives its possessor certain normative or moral powers. You might
reply, “Well, I am a citizen too, so I have the right to vote here as
well.” Notice that it would not make sense for me to respond, “no,
my own citizenship has that normative implication ï but so far as
I am concerned, yours does not.” Kant’s argument for the Formula
of Humanity treats humanity, or the power of rational choice, as if
32 Actually, I think there is some room for doubt even about that – and this is one
of the places that the obscurity of this conception of valuing shows up. The doubt is
about whether you could value your own intelligence, without valuing intelligence
as such. At least if we assume that we are talking about someone who values his
own intelligence not for the sake of something else that it gives him, but for its own
sake, it might seem as if he must at least appreciate the operation of intelligence
when he witnesses it in others even if he would do nothing to preserve or protect or
develop it in others. People who preen themselves on their intelligence or their looks
may be jealous of these properties in others, but they still seem to appreciate these
properties in others. A character in Jane Austen’s novel Persuasion, Sir Walter Elliot,
preens himself on being handsome, and it goes with this that he always notices the
looks of others, is inclined to like people who are good looking and look down on
those who are not, and evens manages to find people better looking when they are
otherwise in his good graces. Valuing his own good looks inclines him to value good
looks in others.
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conferred a kind of normative standing on us. When we look at the
argument this way, Kant asks, “in virtue of what do we have the right
to treat our ends as good, that is, to confer normative value on them,
and so in effect to legislate values?” and he answers, “Our humanity.”
So the argument assigns us a normative standing in virtue of our
humanity, like the normative standing we have in virtue of say, being
born in a certain country. In fact, that analogy is exact: Kant thinks
our humanity makes us legislators in the Kingdom of Ends. Although
Kant’s way of putting this is to say that we should value our own
humanity as an end, I think we should not read him as saying that
we should value the property of humanity or rationality in the way
the person in my example values her intelligence. We should read
him as saying that we should respect the normative standing people
have in virtue of their humanity.
There are two reasons why I think we should understand Kant in
this way. The more obvious one is that merely saying that the ability
to determine our ends through reason is a valuable property would
do nothing whatever to explain why we take our ends themselves
to be valuable. And that is the question from which I believe the
argument for the Formula of Humanity starts ï why do we take
the objects of our inclinations to be good? And this brings me to the
second reason, which is textual. Kant’s answer begins:
… rational nature exists as an end in itself. The human being
necessarily represents his own existence this way; so far it is
thus a subjective principle of human action. (4:429)

As I read the argument, what Kant means when he says that we
“represent ourselves” as ends in ourselves is that we take our ends
to be good in spite of the fact that they are not intrinsically good.
In so doing, we show that we regard ourselves as ends. Kant then
continues:
But every other rational being also represents his existence in
this way consequent on just the same rational ground that
also holds for me;* thus it is at the same time an objective
principle… (4:429)

The asterisk marks a footnote to the phrase “on the same
rational ground that holds also for me” in which Kant says:
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Here I put forward this proposition as a postulate. The grounds
for it will be found in the last Section. (4:429n)

I assume that what is relevant about the last section,
Groundwork III, is its introduction of the conception of ourselves as
members of an intelligible world that, as Kant says, gives the law to
the world of sense (4:453-454). In that case, the footnote claims that
the “rational ground” of our representation of ourselves as ends in
ourselves is our conception of our rational wills as “legislative” (that
is, normative) for what we do, and also, insofar as it is up to us, for
what happens, in the world of sense. Each of us claims the standing
of a legislator in the Kingdom of Ends, with a right to vote on what
is going to happen, which we exercise whenever we make a choice.
Obviously, there are many concerns one might raise about the
workability of this argument. But if Kant intended the argument in
the way I have suggested, the claim that we are ends in ourselves is
not the claim that the power of rational choice is a valuable property;
it is the claim that in virtue of the power of rational choice, we assign
ourselves a normative standing ï the standing to legislate the value
of our own actions and ends. That commits us to assigning the
same standing to every other rational being, and so to respecting his
choices, and helping him to pursue his ends.
But there is a problem with reading the argument this way. The
problem is that in some of his casuistical arguments, Kant argues
as if we must also treat the power of rational choice as a valuable
property. The two different conceptions of an end-in-itself both
appear in the casuistical arguments. The two cases that Kant uses to
exemplify our duties to others ï the duty to help others, or promote
their ends, and the duty not to make a lying promise ï can best be
explained on the normative standing view. We must promote the
ends of others in recognition of the fact that they, like ourselves,
have the standing to confer value on their chosen ends. We must
avoid all use of force, coercion, and deception as forms of interference
with the efforts of others to exercise their legislative rights.33 Force
is like depriving someone of his vote; coercion and deception are
like tampering with his ballot. But when Kant turns to the duties to
the self, the considerations he urges are most naturally understood
33 I argue that avoiding the use of force, coercion, and deception are central to
Kant’s conception of perfect duties to other in “The Right to Lie: Kant on Dealing
with Evil” in Creating the Kingdom of Ends, pp. 137-140.
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as springing from the thought that the power of rational choice is a
valuable property. We are to develop our talents and powers as aids to
rational choice; we are to avoid alcohol and drugs, according Kant’s
argument in the Metaphysics of Morals, because they incapacitate us
for rational action. These duties seem to have nothing to do with our
standing; they are the attitudes and actions of someone who regards
rational choice as a valuable property.34 Kant finds it obvious that
committing suicide is treating yourself as a mere means, but if we
understand the claim that humanity is valuable as the claim that it
confers a normative standing, it is really not clear why this should be
so. Why shouldn’t a human being have the standing to confer value
on her own demise, as well as on anything else she desires, provided
that no other duty is breached? Kant is thinking of suicide simply as
throwing something valuable away. That is a thought about the value
of your humanity as a property, not a thought about your standing.
If we adopt the view that valuing humanity actually means
regarding it as the source of a normative standing, not regarding it
merely as a valuable property, must we give up the claim that these
duties to the self exist? I do not think that we must. I do not wish
to defend Kant’s prohibition of suicide, but I think the other duties
to the self can be saved. The two ways of thinking about the value of
humanity that I have distinguished may be combined if we suppose
that we are to regard our normative standing itself as the valuable
property in question. If my own argument that we must regard our
moral nature as a form of practical identity works, then that is exactly
what we should do. What it means to have a practical identity is not
just to value oneself as the possessor of a property, but rather to value
oneself in the performance of a role. So we should value our human
identity, not merely as rational beings, but as legislators in the
Kingdom of Ends. In that case, developing your talents and powers
is like taking care that you are a well-informed voter; avoiding excess
alcohol and drugs is like not going drunk to the polls. These duties
are expressions of respect, not for the property of rationality, but for
34 The difficulty about making the right sort of argument for the duties to the self
under the Formula of Humanity parallels a difficulty Kant finds in arguing for these
duties under the Formula of Universal Law. When arguing for these duties under
the Formula of Universal Law, Kant takes refuge in teleological arguments: suicide
is against the natural purpose of self-love; our talents and powers are “given to us”
for all sorts of possible purposes. (Groundwork of the Metaphysics of Morals 4:422423).
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the legislative standing that it confers upon us. They express the
value that we set upon the role that our rationality gives us.

IV. VALUING YOURSELF AS AN END IN YOURSELF
I think that Kant must have had something like this ï that we
value our own normative standing as a form of practical identity ï
in mind. But even so, there is something that it leaves out. Earlier I
pointed out that Kant’s answer to the question why we take our ends
to be good begins this way:
… rational nature exists as an end in itself. The human being
necessarily represents his own existence this way; so far, it is
thus a subjective principle of human action. (4:429)

I claimed that what Kant means when he says that we “represent
ourselves” as ends in ourselves is that we take our ends to be good
in spite of the fact that they are not intrinsically good, and that in so
doing, we show that we regard ourselves as ends in ourselves.
I want to unpack this a little now. I believe this “representation”
manifests itself in two different ways, but that Kant only takes notice
of one of them. The one he does take notice of is that it involves
a claim we make on rational agents. When we choose an end we
expect others to respect that pursuit ï not to interfere with our
actions, and even to help us to pursue our ends when we are in need.
So we claim a normative standing with respect to others. We also in
effect claim a normative standing with respect to ourselves, since our
choices are commitments which may extend into the future. This is
easiest to see in the case of a long term project. If I decide to write a
book, say, I commit myself to working on the book in the future, on
some schedule that will make it possible to finish. I commit myself
to staying on that schedule, even if it sometimes involves working
on the book when I would prefer to be doing something else. In that
sense, I make a law for my future self, which holds categorically ï
that is, it binds her in spite of her desires. Of course I can always
change my mind about whether the effort is worth it, but even so
I have made a law for myself, for in order to drop the project I do
have to change my mind about whether it is worth doing ï it is not
enough that I just don’t feel like it. So when we make choices we
make laws for all rational agents, in so doing, we are claiming our
standing as legislators in the Kingdom of Ends.
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But the representation of ourselves as ends-in-ourselves also
involves another claim we make both for, and on, ourselves: the
claim that what matters to us, what is good for us, is to be treated
as good absolutely. This is a claim, that, in the first instance, we
make on ourselves, not by virtue of the implications of our choices
ï the way they bind ourselves and others ï but simply by virtue of
their content. After all, your legislative standing gives you a right to
“vote for” ï that is confer value on ï anything whatever; it does not
have to be on the satisfaction of your own natural desires and needs.
But Kant took it for granted that what we do choose, at least when
morality permits it, is to satisfy our natural desires and interests, and
the natural desires and interests and needs of those whom we love.
We choose the things that are good from our own point of view. This
involves a different sense of being an end-in-yourself than having a
normative standing in the realm of rational beings. It is the claim
that we are ends in ourselves in the simple sense that the things that
are good for us are therefore good absolutely.
That this is a different sense of being an end-in-yourself shows up
in the fact that it operates at a different “moment” in the act of choice.
Your claim to be an end-in-itself in the sense of a being with normative
standing operates once you have made a choice, in the implications
you take that choice to have for yourself and others, the way it binds
you and others. The idea that you are an end-in-itself in the sense of a
being whose good matters absolutely is what guides your own choice
in the first place. So the sense in which the conception of ourselves as
ends in ourselves is a subjective principle of rational action is twofold.
Rational action embodies the thought that we are ends in ourselves
in the sense that our choices have the status of laws for ourselves
and others. But it also embodies the thought that our own natural
interests are worth conferring value on.
I do not believe that this sense of being an end in itself is one we
assign to ourselves merely as rational beings. Only rational beings
must claim this status for ourselves, for of course only rational
beings both can and must think about whether the ends they pursue
are good absolutely. But it does not follow that the status we claim
applies only to rational beings. Nor is that the obvious way to take
it – as a sort of claim that the natural interests of rational beings
are good. After all, in pursuing our own good and that of those
whom we love, we are simply doing rationally what every animal
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does naturally. And many of the interests on which we confer value
when we claim this status are natural interests that we share with
our fellow creatures – our interest in freedom from suffering, in the
satisfaction of our natural needs, in the enjoyment of our physical
lives, and in the welfare of our offspring. I believe in pursuing our
natural good in this way we confer value on our status as beings who
have a good, beings who have interests. That is a status we share
with the other animals, who then also must be regarded as ends in
themselves.35
Valuing our humanity, I conclude, involves a number of
different things. It involves prizing our moral nature, not in the
sense of congratulating ourselves upon it, but in the sense of taking
the standards it sets for us seriously, and doing whatever we can to
live up to them. It involves respecting the rational choices of other
people, and making ourselves fit for the normative standing it confers
on us, by developing and preserving our rational powers. And it also
involves, quite simply, caring about ourselves and each other, not
only as rational but as natural beings, whose interests we declare,
through our moral legislation, to be worthy of realization, promotion,
and pursuit. But it does not involve considering ourselves superior
to other living beings, or require us to limit our moral concern to
human beings alone. In fact, there is no better way of expressing
the value we set on our humanity, and especially on our own moral
nature, than by extending the reach of our moral concern beyond the
boundaries of humanity itself.
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CHARITY AND HUMANITY IN THE PHILOSOPHY
OF LANGUAGE

Gareth FitzGerald
University College London.

A prominent tradition in the philosophy of language has been
concerned with the project of constructing theories of meaning
for natural languages on the basis of observable evidence from the
behaviour of speakers1. There is a popular idea that a shi from a
Principle of Charity (POC) to a Principle of Humanity (POH),
as famously advocated by Richard Grandy2, offers considerable
advantages in constructing such theories of meaning for natural
languages33. My claim is that Grandy’s case for the superiority of
POH does not tell against the POC developed by Donald Davidson
(from here on, “Davidson’s Principle of Charity” reads DPOC).
Section 1 outlines some developments of DPOC from the POC
found in Quine. Section 2 suggests that Grandy’s criticisms, whilst
sound against the Quinean principle he had in mind, do not extend
to DPOC. Section 3 points out two issues that face advocates of
POH as an improvement on DPOC.

1 There are a number of competitors to this framework in philosophy and
linguistics. Prominent amongst these is the Gricean programme, and most
contemporary work in linguistics including the Relevance-theoretic framework
partly inspired by Grice – has a more cognitive orientation.
2 Grandy (1973)
3 See, for example, David Papineau (1987, pp.31-9) or David Wiggins’ papers on
the philosophy of language. Wiggins says: “The requirement that we diminish to
the minimum the theoretical need to postulate inexplicable error or irrationality
is a precondition of trying to project any interpretation at all upon alien speakers.
It was phrased by Davidson in another way, and called the requirement of charity.
e replacement given here is closer to what has been dubbed the requirement of
humanity.” (Wiggins 1987, p.112n)
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1. THE PRINCIPLE OF CHARITY: FROM QUINE TO DAVIDSON4
A translator faces the task of constructing a manual, or theory,
that maps sentences of one language on to those of another that are
alike in meaning. Grandy’s translator, like Quine’s, has been charged
with the task of construing the utterances of an unfamiliar speaker
in the language of the translator, a language that he understands.
Quine’s POC, with which Grandy is concerned, instructs the theorist
to “maximise agreement on obvious truths.”(Grandy 1973, p.440) e
class of obvious truths, for Quine, consists of observation sentences
– those sentences that would receive community-wide assent or
dissent under uniform stimulation – and logical statements. Quine
supported POC because translation manuals that found absurdity in
a speaker’s utterances or beliefs were less probable to be correct than
to be instances of bad translation:
Assertions startlingly false on the face of them are likely to
turn on hidden differences of language.5

Davidson originally saw himself as applying Quine’s principle,
but applying it “across the board” (Davidson 1973, p.136n) rather
than to a privileged class of obvious truths including observational
statements and logic.
Both Quine and Davidson accepted that some such principle
was required by the theorist of meaning in order to disentangle
questions of what a speaker means from questions of what
he believes. Is because the way we construe a speaker’s words
will depend on what beliefs we take him to be expressing, and
similarly, which beliefs we think he is expressing will depend on
what we take his words to mean. Applying a POC to the speaker’s
beliefs serves to hold one of these unknowns (his beliefs) fixed,
to some degree, whilst the theorist solves for the other. In this
4 The development of the principle undertaken by Davidson is not sufficiently
appreciated. Wiggins, for one, seems to take Quine’s POC and DPOC to be
equivalent. Critiquing a principle of utility maximization in the context of
discussing weakness of the will, he says: “No doubt some theorists will propose that
the statement is a regulative maxim or a principle of interpretation of behaviour
and above the mêlée of falsifiable sentences. Such a theorist should study the fate of
the so-called Principle of Charity, which was defended by Quine and Davidson as a
principle of radical interpretation.” (Wiggins 1987, p.264n)
5 Quine (1960, p.59)
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way, the theorist can get some purchase on the meanings of the
speaker’s words. Davidson, however, dropped Quine’s talk of
obvious truths. One reason for this was that he did not accept
Quine’s distinction between observation sentences – held true by
everyone based on their direct conditioning to sensory stimulation –
and theoretical sentences – held true in virtue of their place within a
wider body of beliefs.
However, two further moves distance DPOC from the POC
that Quine endorsed and that Grandy attacks. Davidson was
unhappy with the idea of maximization as applied to properties
of beliefs. He could conceive of no useful way to count beliefs and
so could give “no clear meaning to the idea that most of a person’s
beliefs are true.”(Davidson 1983, pp.138-9) Correlatively, the
number of possible sentences to be construed is infinite and
no clear sense can be given to an interpreter maximizing over
infinities. Neither should his early talk of maximization (see, for
example, Davidson 1967) be reconstrued in terms of a general
presumption in favour of the truth of a speaker’s beliefs. This
presumption would be compatible with each individual belief that
we attribute to a speaker turning out to be false, which Davidson
denied is a possible result of interpretation. Therefore, Davidson
suggested that rather than “maximize”, “a better word might be
optimize” (Davidson 2001, p. xix) which connects to the second
difference between POC and DPOC.
Davidson advocated a shift in focus from agreement to
intelligibility. Davidson thought that finding some background
agreement with a speaker is necessary to understanding him.
Nevertheless, he held that the target of a theory of meaning is always
to understand the speaker’s words rather than agree with him:
Charity prompts the interpreter to maximize the intelligibility
of the speaker, not the sameness of belief. Is entails... that
interpretation must take into account probable errors due to
bad positioning, deficient sensory apparatus, and differences
in background knowledge.6

These moves represent a shift from the old Quinean dictum
of maximizing agreement on obvious truth to the broader goal of
6

Davidson (2001, p. xix).
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optimizing the intelligibility of a speaker – making as much sense of
him (what he says and what he believes) as possible. For reasons I will
turn to shortly, Davidson thought that making a speaker intelligible
involved finding the “right kind of agreement” (Davidson 2001, p.
xix) with him. But Davidson thought there to be no more general
way of saying what kind of agreement is necessary for making sense
of someone’s beliefs than there is of saying what counts as a good
reason for holding a belief. Making someone intelligible involves
rendering their beliefs and utterances explicable in light of respective
background theories about that speaker and their environs.
The POC that Grandy attributed to Quine and wished to
criticize is the following:
Choose that translation which maximizes agreement (at least of
certain sorts) between ourselves and our translatee.77
It is worth noting that Grandy offers POC as a rule by which to
choose between alternative available theories of a speaker’s language.
Rightly or wrongly, this is not how Davidson saw DPOC. Davidson
conceived of his principle as having the status of a necessary condition
on obtaining a theory of a speaker’s language at all, not as a means
by which to pick amongst several rival theories. The thought behind
this necessity claim is clearest in light of later formulations of the
principle. These later formulations of DPOC involve two constituent
principles:
The Principle of Coherence prompts the interpreter to discover
a degree of logical consistency in the thought of the speaker; the
Principle of Correspondence prompts the interpreter to take the
speaker to be responding to the same features of the world that he
(the interpreter) would be responding to under similar circumstances.
Both principles can be (and have been) called Principles of Charity:
one principle endows the speaker with a modicum of logic; the other
endows him with a degree of what the interpreter takes to be true
belief about the world.8
Here, Davidson is suggesting that to understand a speaker a
theorist must take them to be engaging, with some consistency, with
a shared environment. Repeated applications of these principles
will ramify through the speaker’s holistically attributed belief-set,
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endowing the speaker with some beliefs that are true and consistent
by the theorist’s lights.
This does not require that the theorist cannot attribute the
speaker beliefs that are incompatible with his own. But it does
ensure that the theorist finds the speaker to have enough beliefs in
accord with his own, on pain of undermining the assumption that
the speaker is responding to any particular feature or features of their
shared environment.99
There must be some shared subject matter between theorist and
speaker for the theorist to make sense of their disagreeing or even
their agreeing. Finding too much initial error and unreason on the
part of the speaker, so the argument goes, will thwart our attempts
to see what the speaker could be in error or unreasonable about. It
is not, as sometimes assumed, part of the content of DPOC that an
intelligible speaker must have a preponderance of true beliefs but
rather a product of theories constructed according to its principles:
It is an artefact of the interpreter’s correct interpretation of
a person’s speech and attitudes that there is a large degree of
truth and consistency in the thought and speech of an agent.10

DPOC itself does not contain any general conclusions about the
nature of belief or interpretable agents.
By the above kind of reasoning, Davidson defended DPOC as
a necessary condition on constructing a theory of meaning for an
unfamiliar speaker. Jumping forward slightly, it is worth noting
that Grandy describes his own POH as a “pragmatic constraint”
on translation. If we treat DPOC as a pragmatic rule of thumb for
plausible translation then it seems we miss the bite of Davidson’s
reasoning.
By way of summary, we can say that Davidson saw DPOC as
a necessary condition on constructing a theory of meaning for a
speaker’s language, serving to disentangle questions of meaning
and belief, and provide an entering wedge into the speaker’s
language. These are aims he shared with Quine. But DPOC differs
9 The notion of “enough beliefs” employed here does not require that one be able
to count a speaker’s beliefs, or maximize over the properties of such an innite set.
It implies only that the theorist can impute beliefs to the speaker that he can secure
the assumption that they are responding to, and thereby thinking about, the same
aspects of the environment.
10 Davidson (1983, p.150). My italics.
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from Quine’s POC insofar as (1) it is applied “across the board”
rather than to a privileged class of obvious statements, (2) it does
not appeal to the notion of maximization as applied to agreement,
but rather seeks to “optimize” such agreement as is required for
making the speaker most intelligible, and (3) it consists of two
constituent principles of Correspondence and Coherence, which
make more perspicuous the requirement for sufficient agreement
between theorist and speaker.

2. GRANDY’S CRITIQUE OF CHARITY
The POH which Grandy advocated instructs the theorist that: If
a translation tells us that the other person’s beliefs and desires are connected
in a way that is too bizarre for us to make sense of, then the translation is
useless for our purposes.
So we have a pragmatic constraint on translation, the condition
that the imputed pattern of beliefs, desires and the world be as
similar to our own as possible. This principle I shall call the
principle of humanity.11

Grandy has two arguments for its superiority over POC; one
directed at its pronouncements on logical statements and a second,
directed at observational descriptions. Both of them do in fact put
POH one-up on POC but not, I shall argue, on DPOC.
Grandy’s first argument is much easier than the second for
Davidson to accommodate. Grandy considers a complicated logical
theorem that can be proven but that could, prior to one’s seeing
the proof, appear invalid. Grandy imagines showing the theorem to
someone and asking them if it is valid. It is quite possible, likely
even, that they will give the wrong answer. However, Quine’s POC
instructs the theorist to maximize agreement on logical truths and
translate the speaker so that he takes the theorem to be valid, as the
theorist does. Grandy says:
(T)he past history of a speaker is quite relevant to the question
of what is obvious to him... We should not go out of our way
to find some complicated agreement on this logical truth,
because the error is not only explainable but was predictable
given some knowledge of his past history.12
11 Grandy (1973, p.443)
12 Grandy (1973, pp.443-4)
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It strikes me that Grandy is accommodating the kind of
considerations of overall intelligibility, and placing a theory of a
speaker’s utterances against a background body of theory about
that speaker’s beliefs, in a way that is very congenial to Davidson’s
approach. For DPOC is not a commitment to preserving a class
of obvious truths, and does not prescribe that agreement on such
truths is preserved at a cost to overall intelligibility. DPOC does not
counsel the theorist to find agreement on complex logical truths
at the expense of the intelligibility of his overall interpretation.
In optimizing global intelligibility rather than agreement, DPOC
guides the theorist to find some shared concerns and consistency
in the speaker. But there is no reason to think this implies finding
agreement over complicated logical theorems – to see the subject
as holding such logical beliefs might require us to depart, in quite
fundamental ways, from the background theory of beliefs that we
have developed for him.
Grandy’s second argument concerns the translation of
definite descriptions in observational statements. Grandy claims
that applications of POC lead to unnatural translations whereby a
speaker is attributed true but inexplicable beliefs. Grandy’s point,
as we shall see, is solid against the old maximizing agreement
POC but does not carry over in any straightforward way to DPOC.
Crucially, according to DPOC there will be cases, even early on in the
theoretical endeavour, where the best interpretation may involve the
attribution of false belief. Grandy recognizes that Quine’s POC can
accommodate the attribution of some false beliefs to a speaker. But
the interesting point about the cases Grandy has in mind is that they
are widespread, and can easily be generated systematically so that
the maximizing POC cannot accommodate them. Grandy claims
that these cases are best accommodated by adopting POH. The
reason he offers for the superiority of POH in these cases is that it is
sensitive to causal evidence afforded only a peripheral role by POC.
But I think that DPOC gets these cases right without committing to
the further claims about reference and belief that Grandy does.
The sorts of cases Grandy focuses on are the following. 1313Paul
arrives at a busy party. Paul asserts “The man with a martini is a
13 This case is owed to Donnellan (1966). Important here is the distinction
between attributive and referential uses of definite descriptions. The case I describe
involves taking a speaker to make a false utterance on a referential interpretation of
a definite description rather than a true statement on an attributive interpretation.
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philosopher”. There is a man in plain view who is drinking water
from a martini glass and who is not a philosopher. There is in fact
only one man who is drinking martini at the party. This man, as
it happens, is a philosopher and he is standing out of sight in the
garden. Whom should the theorist take Paul to be talking about in
his statement? Grandy points out that, according to Quine’s POC,
which advises the theorist to maximize agreement, we should take
the remark at face value and count Paul’s utterance as true. It implies
that “the man” refers to the man in the garden.
We thereby maximize the truths that Paul believes. Moreover,
we maximize agreement on Quine’s obvious truths because we do
not attribute to a speaker a false observation statement. But the
more natural thing to do is to take the utterance to be false because
we cannot explain how Paul could have the true belief about the man
outside who he has not seen. And falsity of the utterance is:
Predicted by the principle of humanity, of course, for that
constraint instructs us to prefer the interpretation that makes
the utterance explainable.14

Where Paul has had no causal contact with the man in the
garden but we can see how he could be causally interacting with the
man in front of him, then it seems explicable how he could have the
relevant beliefs and be speaking about the latter but not the former.
We could, of course, supplement the details of this story in further
ways such as the converse is true but as it stands it makes more
sense of Paul’s utterance in this everyday circumstance to take him
to be referring to the man in front of him.
Grandy draws a general moral from such cases: POH fits best
with a causal theory of belief. As Grandy thinks a causal theory of
belief is integral to our understanding of others, he thinks this speaks
strongly in favour of POH. Grandy’s principle directs us “to bear in
mind that the speaker is a person and has certain basic similarities
to ourselves when we are choosing between translations.” (Grandy,
1973, p.445) Grandy suggests that part of our own view of ourselves
is “what could be loosely described as a causal theory of belief”:
For the utterance in question to come out false, the speaker must succeed in referring
to the individual picked out by the definite description regardless of the fact that he
does not satisfy the condition specified by the descriptive material.
14 Grandy (1973, p.445)
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In the example just given, the operative principle that makes
the case forceful is that the object referred to according to
the charitable interpretation did not interact causally with
the speaker. Thus, the causal theory of belief accords much
better with the principle of humanity than with the principle
of charity.15

I am not sure whether the causal theory of belief is “part of
our own view of ourselves” but I think that DPOC can give the
right answers in these cases, and do justice to the relevant causal
factors, in the case that Grandy describes.
Grandy’s notion of sharing “certain basic similarities” needs
elaboration. If Paul’s patterns of belief-formation are similar to ours
then without his either being observationally positioned to observe
to the man in the garden or his holding some relevant background
beliefs then we cannot make intelligible his belief about which
drink the man in the garden has. It is entirely plausible to reason
in such a way but it would be wrong to think that DPOC prescribes
against such reasoning, quite the contrary. Rather the Principle of
Correspondence can do for Davidson what POH can do for Grandy.
Remember the Principle of Correspondence instructs the theorist to
take his speaker to be responding to the same features of the world
as he would in the circumstances. In this case, neither Paul nor his
interpreter would be responding to the man in the garden.
By DPOC, attributing Paul a belief about the man in the garden
will violate the Principle of Correspondence (unless we have a
background theory of Paul’s beliefs which make such an attribution
intelligible, selecting the man in the garden as an aspect of the
environment that the theorist might be responding to in Paul’s
circumstances). The theorist would not in Paul’s circumstances
be responding to a man in the garden, for he is not in a position
to respond to this man. The Principle of Correspondence affords a
central role to Paul’s interaction with his surrounding environment,
and in doing so, picks up on the causal factors relevant in belief
attribution to which Quine’s principle was insensitive.
Moreover, according to Davidson’s holism, attributing Paul the
belief that the man in the garden is a philosopher and is drinking
a martini would require attributing him a surrounding network of
beliefs for which one would have to find some evidence. So it is
15 Grandy (1973, p.445)
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not peculiar to POH to attribute subjects such explicable falsehoods
as Paul’s, rather than mysterious true beliefs. Given the features
of the world, the theorist would be responding to in the speaker’s
circumstances (Principle of Correspondence), and the other beliefs
we have grounds to attribute that speaker with which this belief
must cohere (Principle of Coherence), the erroneous belief on the
speaker’s part is the more intelligible according to DPOC.
Unlike Quine’s POC, DPOC falls prey to neither of the
problems that Grandy raised. The first of Grandy’s arguments
against POC presses on its commitment to maximizing the logical
truths within a speaker’s belief set. But DPOC is not committed to
maximizing agreement with a speaker over a class of obvious logical
truths. As DPOC is committed to optimising the intelligibility of
a speaker against a background theory of their beliefs it would not
prescribe that agreement on such logical truths is preserved at a cost
to overall intelligibility. The second of Grandy’s arguments against
POC presses on its commitment to maximizing the truth amongst
a speaker’s beliefs, including in particular their observational beliefs.
The truth maximizing principle dictates that the theorist attribute
a speaker true beliefs about objects that we cannot explain them
having beliefs about, rather than false beliefs about objects we can
explain them having beliefs about. The Principle of Correspondence
that is part of DPOC, interacts with the Principle of Coherence, to
block this attribution.

3. SOME ISSUES WITH THE PRINCIPLE OF HUMANITY
In this final section, I want to raise two problems facing
advocates of Grandy’s POH. The ultimate goal of such theories of
meaning is to make as much intelligible sense of a speaker’s words
as he can based on the observable evidence. But Grandy’s statement
of POH actually instructs the theorist to impute a higher degree of
similarity in the beliefs and desires of speaker and theorist than is
strictly required by the condition that he makes as much sense of
the speaker as he can. Recall Grandy’s principle:
if a translation tells us that the other person’s beliefs and
desires are connected in a way that is too bizarre for us to make
sense of, then the translation is useless for our purposes. So,
we have a pragmatic constraint on translation, the condition
that the imputed pattern of beliefs, desires and the world be as

74

THE PRINCIPLE OF HUMANITY AND THE SAFEGUARD OF THE HUMAN PERSON

similar to our own as possible. This principle I shall call the
principle of humanity.16

It is true that a translation that is too bizarre for the translator
to make any sense of will be useless. But this does not prescribe that
the theorist impute “the pattern of beliefs, desires and the world as
similar to our own as possible”17 It only prescribes that the theorist
discard translations that are unintelligible. There are degrees of
similarity in the patterns that a theorist can impute to a speaker,
all compatible with his finding the speaker intelligible. What degree
of similarity he finds in such patterns should be sensitive to the
evidence he collects. It is unwarranted to suggest that only a theory
that makes the subject as similar as possible along these dimensions
could further our understanding of him. It is a plus point of DPOC
that it does not assume this degree of similarity. When viewed as a
necessary condition on the disentanglement of meaning and belief,
POH’s imposition of maximum similarity in patterns of belief and
desire looks heavy-handed relative to DPOC.
There is also an issue about the way in which POH is to
be applied and its breadth of application. DPOC is a means of
breaking into the speaker’s language by fixing some of his beliefs
independently of determining the meanings of his words. Grandy
certainly introduces POH in the context of translation as a rival to
Quine’s principle, which plays such a role. But Grandy also envisages
POH as a means by which, once we already have a belief-desire
theory for a speaker and a translation manual for his language, to go
about predicting behaviour. So Grandy’s concerns seem a lot broader
than the disentanglement of meaning and belief for which DPOC
is employed, extending to determinate predictions of a speaker’s
behaviour.
Evidence of Grandy’s broader concerns is his worry that a beliefdesire theory, a translation manual and a collection of the facts about
nonverbal behaviour are not sufficient evidence for determinate
prediction of a speaker’s future behaviour by any heuristic that
could be available to normal communicators. He takes it that this
insufficiency calls for a further model of the speaker and moves for
POH:
16 Grandy (1973, p.443)
17 Grandy (1973, p.443). My italics.
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In theory, we could (perhaps) elicit the total belief-desire
structure and use mathematical decision theory to arrive at the
prediction, but this is not what we do in practice. In addition,
since it was the actual process of communication that was our
original concern, we must look for an alternative model. The
most obvious alternative is that we use ourselves in order to
arrive at the prediction: we consider what we should do if we
had the relevant beliefs and desires.18

So, we can at least say that as Grandy intended it POH is not
just a method for disentangling questions of meaning and belief in
construing a speaker’s words.
But we might also note, by way of developing this point,
that Grandy seems to have a different role in mind for POH than
Davidson had for DPOC. Grandy says that:
Whether our simulation [of a speaker] is successful will depend
heavily on the similarity of his belief-desire network to our
own.192019

If POH were supposed to be a necessary condition on
understanding a subject then we would have no independent means
by which to assess whether a belief-desire network is similar or
dissimilar to our own. The similarity would be constitutive of our
speaker being interpretable as having belief-desire patterns. It would
not make much sense to ask the prior question about whether or not
he really had a network of beliefs and desires similar to ours, which
our constitutive principles might match or fail to match up with.
Therefore, either Grandy is thinking of POH a “pragmatic constraint”
which means that it is not a necessary condition on interpreting
a speaker, or, alternatively, there is no independent question about
whether such simulation has been successful.
Grandy also sees POH as having a step-by-step application,
first yielding a translation manual for the speaker’s language, then
determining a belief-desire theory and finally predicting his actions:
The actual use of a translation in this prediction is only one
of the intermediate steps. We can translate verbal behaviour
into our own language and use this to determine what the
18 Grandy (1973, p.442)
19 Grandy, (1973, p.443)
20 Grandy, (1973, p.442)
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person’s beliefs and desires are, and then use that information
to predict actions.20

What struck Davidson was that none of these tasks could be
completed independently of the others. They come as part of a
complementary package. On Davidson’s view, if one could translate
a speaker prior to discriminating amongst his intentions and beliefs
then one would not need to apply DPOC in the first instance. Grandy
does not directly challenge Quine and Davidson’s suggestion that
the translator’s task cannot be discharged without applying some
rationalizing interpretive principle.
I have suggested that Grandy’s POH does not enjoy the
advantages over DPOC that have been assumed. Moreover, arguments
for alternative principles of translation, like POH, which assume we
can translate a speaker’s words before going on to work out what he
believes, desires and so on, do not get to the heart of the problem
with which Quine and Davidson were concerned. Maybe Grandy did
not think that the tasks of translation and theorizing about beliefs
and desires are independent, as he seems to suggest, but then there
is the question of in what sense this could be a genuinely step-by
step process with a POH applied at each stage, which is what he
describes.

4. CONCLUSIONS
I have argued that DPOC is a substantively diferent principle
to Quine’s POC. At the very least, it requires its own careful
consideration because it is not vulnerable to the arguments typically
raised against Quine’s POC and taken to motivate POH. Moreover,
the role that Grandy foresaw for POH, and for interpretive principles
more generally, requires further consideration. It is clear that Grandy
saw his POH as playing a wider role in a predictive theory of human
behaviour, though it is unclear that Grandy saw POH as a constitutive
principle of meaning and belief in the way that Davidson argued
DPOC is.
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President of the International Association of Penal Law (AIDP-IAPL).

In order to maintain its legitimacy, the ius puniendi of the
state, in its condition of a “juridical” power, must respect a set of
fundamental axioms2: necessity, legality, mens rea3, culpability, and
its corresponding corollaries: subsidiarity, minimum intervention,
fragmentary character of penal law, legal certainty, basic penal
guarantees (criminal, penal, procedural and in the execution),
prohibition of pure objective responsibility (for result), personal
responsibility…
Certainly, in a democratic society, centered on the value of the
person, the principle of humanity must be respected. Although this
principle has not been studied very intensively to date, it is without
doubt “no less important” than those mentioned above4.

1. CONTENT AND SCOPE
According to BERISTAIN, the fundamental axiom of humanity
implies “that all human relationships, personal and social arising
from justice in general and criminal justice in particular, should be
set on the basis of respect for human dignity”5, together with the
1 Translation to English by Stanislaw Tosza, University of Luxemburg, Secretary
of the Re-AIDP / e-RIAPL (electronic Review of the International Association of
Penal Law). Revision by Chris Blakesley.
2 Beristain, A., “Axiomas fundamentales de la Criminología ante la globalización
y la multiculturalidad”, Eguzkilore, 17, 2003, pp. 89 et seq.
3 In my opinion, means rea should be distinguished from culpability. In the
menas rea axiom I refer to the need of a subjective responsibility, not a merely
objective one; within culpability individual blame is considered, taking into account
if someone has acted freely or he was an insane De la Cuesta Arzamendi, J.L.
“Presupuestos fundamentales del Derecho penal”, Eguzkilore, 3, 1989, p. 58 (n. 15).
4 Beristain, A., Nueva Criminología desde el Derecho Penal y la Victimología,
Valencia, 1994, p. 14.
5 Beristain, A., “Axiomas fundamentales”, cit., p. 93.
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right to “full development of personality” being the consequence of
the former6.
The concept of dignity, which causes so many difficulties for its
proper definition7, is identified in KANT’s philosophy as a quality
of man being “an end in itself” and not “a mere means” serving to
certain aims8, i.e. a product of a set of biological, psychological, social
and cultural determinations, but in the same time full of prospective
fulfilments, desires and freedom.
After having identified the principle of humanity with dignity,
its natural consequence is the prohibition of submitting the offender
to offenses or humiliation. The aspect which is most commonly
emphasised, when defining the scope of the principle of humanity in
criminal law, is the prohibition of any treatment of a cruel, inhuman
or degrading character. And it is usual to underline in this regard the
consequences of this postulate in the field of punishments and other
juridical consequences of crime9.
However, in a social and democratic state of law – that does
not content itself with the pure formal proclamation of citizens’
rights and requires from public authorities the promotion of those
“conditions ensuring that freedom and equality (…) are real and
effective” as well as the remotion of any “obstacles preventing or
hindering their full enjoyment”, facilitating “the participation of all
citizens in political, economic, cultural and social life” (Art. 9.2 of the
Spanish Constitution) –, a thorough understanding of the principle
of humanity cannot remain a mere prohibition of cruel, inhuman
and degrading treatment (prohibited internationally and in Spain in
art. 15 of the Spanish Constitution). As BERISTAIN explained, the
principle of humanity, in addition to claiming a treatment of a human
being as such in all situations, vows equally for mutual solidarity,
social responsibility for offenders, community aid and assistance;
this requires “re-personalising” (as far as possible) the offenders (...)
and compensating the victims. Moreover, in line with the actual
meaning of humanity, “developing the value of compassion” and the
6 E. Bloch, E., Derecho natural y dignidad humana, Madrid, 1980.
7 Von Münch, I., “La dignidad del hombre en el Derecho Constitucional”, Revista
Española de Derecho Constitucional, 2, 5, 1982, pp. 18 et seq.
8 Grundlegung der Metaphysik der Sitten (K. Vorländer Hrsg.), 3ª ed (reprint),
Hamburg, 1965, pp. 50 et seq. (specially, pp. 58 y 62 et seq.).
9 Jescheck/Weigend, Lehrbuch des Strafrechts. Allgemeiner Teil, 5th ed., Berlin,
1996, p. 27.
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importance of urging society “to share the pain of victims and to
create a more solidary world” should also be indicated10.
The fact that some of the above requirements may point more
to “an ethic of virtues” than to a “civil ethic”11 does not constitute
in any way an obstacle to the significant impact of the principle
of humanity in those areas other than punishments and other
consequences of crime.
For example, in terms of the dogmatic category of culpability
– and opposed to those doctrinal positions, that, based on the
impossible scientific proof of human freedom, prefer to structure it
without any normative reproach content and reduce its function to
the affirmation of the necessity of punishment from the preventive
point of view –, it is more coherent with the principle of humanity
to treat the offender as a human being, generally able to freely lead
and direct his or her behaviour. This “mixed empirical-normative”12
understanding of the category of guilt does not require an affirmative
check in each case to determine whether it was possible or not to
act differently; it is sufficient to verify the absence “of causes that
deprived the subject of his or her liberty.”13 This understanding
would be fully aligned with the juridical logic, supported equally in
social life, in the “mutual attribution of freedom”14, and assuming
human freedom of choice as an accepted value among different
options in a particular situation. Moreover, not applying this logic
eliminates or prevents, in a certain way, the risk of evaluating in a
given particular case the factual individual’s actual capacity to adapt
her or his behaviour to the requirements of law, something that is
natural in a social and democratic state of law, where it would be
intolerable to “treat equally what is unequal”15. Otherwise stated,
assuming that individuals are in principle free does not exclude or
preclude the need to evaluate the factual individual’s actual capacity
to obey to the law in any given particular case.
10 Beristain, A., “Axiomas fundamentales…”, cit., pp. 93 et seq.
11 Carrera, J., Mundo global. Ética global, 2003, p. 22.
12 Hassemer, W., Fundamentos del Derecho penal, Barcelona, 1984, pp. 296 et
seq.
13 T. S. Vives Antón, T.S., “Reforma política y Derecho Penal”, Cuadernos de
Política Criminal, 1, 1977, p. 107.
14 Roxin, C., “¿Qué queda de la culpabilidad en Derecho Penal?”, Cuadernos de
Política Criminal, 30, 1986, p. 678.
15 Torío López, A., “El concepto individual de culpabilidad”, Anuario de Derecho
Penal y Ciencias Penales, 1985, p. 297.
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Over and above the foregoing, there are three main areas where
the principle of humanity in criminal law should find its expression:
• the prohibition of torture and all inhuman or degrading
punishment or treatment;
• the focus on resocialization, especially in case of imprisonment;
• the protection of victims.

2. PROHIBITION OF TORTURE AND OF ANY INHUMAN OR
DEGRADING PUNISHMENT AND TREATMENT
The prohibition of torture and of any inhuman or degrading
punishment and treatment is undoubtedly the first practical corollary
to the affirmation of the principle of humanity in criminal law.
This prohibition is recognized internationally, not only
in the Universal Declaration of Human Rights of 1948 (art. 5)
and in the Covenant on Civil and Political Rights of 1966 (art.
7), but in the totality of international human rights texts and
instruments (universal and regional). The most detailed regulation
of the prohibition of torture is provided for in the United Nations
Convention of 1984 that followed the United Nations Declaration of
1975 on the protection of all persons from being subjected to torture
and other cruel, inhuman or degrading treatment or punishment.
The Convention defines a basic international understanding of
torture as an abuse of power16, related to causing serious physical or
mental pain or suffering for investigative, punishment, intimidation
or discriminatory purposes, suggesting its criminalization as a
intentional multi-offence, consisting in the production of certain
result by specific persons and possible to be committed through
omission17. In addition to torture, inhuman or degrading penalty or
treatment are prohibited (art. 16) and must be pursued by the States.
Many efforts have been made in order to elaborate the distinction
between torture and other abuse. Among them the jurisprudence of
the Supreme Court of the United States, decisions of the Human
Rights Committee of the UN and the work of the European Court
of Human Rights in Strasbourg applying art. 3 of the European

16 De la Cuesta Arzamendi, J.L., “La tortura como abuso de poder: aspectos penales”,
La Criminología frente al abuso de poder, San Sebastián, 1992, pp. 149 et seq.
17 De la Cuesta Arzamendi, J.L., El delito de tortura, Barcelona, 1990, pp. 24 et seq.
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Convention on Human Rights should be emphasized especially and
particularly18.
As far as the prevention of torture is concerned, the necessity of
establishing effective systems that would allow interventions prior
to acts of torture and not only reacting to them afterwards, led to
the adoption of systems of visits to prisons and other installations,
inspired by the mechanism established in the Geneva Conventions
(1949) and in its Additional Protocol I (1977). In 1987 the European
Convention for the Prevention of Torture and Inhuman or Degrading
Treatment or Punishment (Strasburg, 26 June 1987) established the
European Committee for the Prevention of Torture and Inhuman or
Degrading Treatment or Punishment and also instituted a system of
visits that has also been renown, since 1987, as an instrument for
prevention of torture and other treatment in the Facultative Protocol
of the Convention against Torture and other cruel, inhuman or
degrading punishment or treatment, adopted by the General
Assembly of the United Nations in 2002.

A) Signiłcance for the Special Part of Penal Law
The commitments assumed by the signing and ratification of
general and specific international human rights instruments, oblige
states to criminalize and punish the acts constituting torture and
other internationally prohibited treatment in domestic law.
Article 15 of the Spanish Constitution declares the right of
everybody “to life and to physical and moral integrity, without under
any circumstances being subjected to torture or to inhuman or
degrading punishment or treatment”. This right is enforced, inter
alia, by the provisions of art. 173 to 177 (Title VII of the Second
Book of the Penal Code), entitled “On tortures and other offences
against moral integrity”. This is not the place to analyse various
issues raised by this partly new regulation of the Criminal Code of
1995. However, the most striking of them is the delimitation of the
concept of moral integrity, together with the controversial way of
regulating the cases of conflict of incriminations (art. 177)19. Strictly
connected with dignity, moral integrity is infringed “when the
18 Pérez Machío, A.I., El delito contra la integridad moral del artículo 173.1 del
Código Penal, Bilbao, 2005, pp. 49 et seq. y 64 et seq.
19 De la Cuesta Arzamendi, J.L., “Torturas y atentados contra la integridad moral”,
Estudios Penales y Criminológicos, XXI, 1998, pp. 68 et seq.
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freedom (formation or expression) of will of the victim is violated or
illegally counteracted (being forced to do or to omit what the victim
want or does not want, or to bear an unwanted situation) through
acts of diverse nature and characteristics, directed to (or implying)
instrumental treatment of the victim, i.e. his or her reification”.
These acts, which do not necessarily involve the use of violence, are
required to cause “mental pain or suffering” and be “humiliating,
degrading, debasing”, as required by the Constitutional Court.
Another related issue of utmost importance is the possibility
or impossibility of penal justification for torture20. Rejection of
any practice or act of torture even in exceptional circumstances is
widespread in the international framework. The question that arises
from the penal perspective is whether torture may be allowed in case
of self-defense or necessity, which are justifications not expressly
excluded by the Convention of 1984 (as opposed to obedience to
superior orders). To the contrary, the European Convention on
Human Rights of 1950 does not allow any exception, whatsoever.
Thus the prohibition of torture in the European context must be
considered absolute21. This is also the correct and proper solution in
Spanish law, which refuses to accommodate torture “in any case” in
accordance with art. 15 of the Constitution.

20 De la Cuesta Arzamendi, J.L., “¿Justificación de la tortura? Insuficiencias de
la normativa penal internacional”, in Criminología y Derecho Penal al servicio de
la persona. Libro Homenaje al Profesor Antonio Beristain, Donostia-San Sebastián,
1989, pp. 695 et seq. See also, Roxin, C., “¿Puede admitirse o al menos quedar
impune la tortura estatal en casos excepcionales?”, Nueva Doctrinal Penal, 2004,
pp. 547 et seq.; and Ambos, K., Terrorismo, Tortura y Derecho Penal. Respuestas en
situaciones de emergencia, Barcelona, 2009, pp. 19-66. On the issue of torture under
the Bush Administration, Bassiouni, M. Ch., The Institutionalization of Torture
by the Bush Administration. Is Anyone Responsible? (Intersentia, 2010); Blakesley,
Ch. L., Terrorism and Anti-Terrorism: A Normative and Practical Assessment (Brill
2006), pp. 279-316; and “Ruminations on Terrorism. Expiation and Exposition”,
New Criminal Law Review, Vol. 10, Number 4, pp. 554–581.
21 De la Cuesta Arzamendi, J. L., “Consideraciones acerca del delito de tortura a
la luz del Convenio de Roma de 1950”, in Giza Eskubideak Europan / Los Derechos
Humanos en Europa / Les droits de l’homme en Europe / The Human Rights in
Europe (Donostia-San Sebastián, 12-14 diciembre 1988), Vitoria-Gasteiz, 1989, pp.
190 et seq.
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B) Impact on the łeld of punishment
The prohibition of torture and other inhuman or degrading
treatment not only produces its effects on the special part of criminal
law, but also causes significant impact in the field of punishment.
Art. 1 of the Convention of 1984 excludes from the scope of
torture those “pains or sufferings being caused only by legitimate
sanctions or inherent or incidental to them”. Nevertheless legality
cannot be a way to legitimize any penalty, which is exclusively directed
to cause suffering or humiliation; these will not fall outside the scope
of international prohibition if they amount to cruel, inhuman or of
a degrading nature.

a) Death Penalty
Regardless of corporal punishment, whose incompatibility with
the international prohibition is undisputed (despite its persistence
in many places)22, the debate focuses currently in the first place
on the death penalty, which was abolished in Spain in 1978 at the
constitutional level (art. 15 of the Constitution), allowing the death
penalty only for those cases “provided for by military criminal law
in times of war”; nowadays no provision in the military Spanish
legislation imposes the death penalty for crimes even in times of war.
On the international level, several concerns of humanitarian
nature have led to the adoption of various moratoria on the use of
the death penalty23, restricted by art. 6 of the International Covenant
on Civil and Political Rights24. Also, the abolition of the death
penalty is called for by the Second Optional Protocol, aiming at the
abolition of the death penalty, adopted and proclaimed by General
Assembly resolution 44/128 of 15 December 1989. In Europe article
2.2 of the Charter of Fundamental Rights of the European Union
prohibits the death penalty, but the most important role is played by
22 The discussion on the appropriateness of chemical castration of sex offenders
remains open, however, Robles Planas, R., “Sexual Predators”. Estrategias y límites
del Derecho penal de la peligrosidad”, InDret, 4, 2007, pp. 8 et seq.
23 For example, at the United Nations level, on 18 December 2008 the General
Assembly adopted a second resolution on a moratorium on the use of the death
penalty. This was through Resolution 62/149 (November 15, 2007).
24 The penalty is only applicable to the most serious crimes, with full respect
for the principle of legality in its substantive and procedural aspects, the right to
seek pardon or commutation, not applicable to persons less than 18 years old or to
women during pregnancy.
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two special additional protocols to the Rome Convention: Protocol
number 6 (1983), on the abolition of death penalty in time of peace
and Protocol number 13 (2002) that provides for its abolition in any
circumstances.
The very nature of these instruments evidences the limited
scope of the rejection of the application of the death penalty by the
states: according to the most common opinion about the prohibition
of the death penalty does not derive simply from the international
prohibition of cruel, inhuman and degrading punishments and
treatment.
Nevertheless, questions concerning its legitimacy, both in
terms of specific aspects of its execution and of general character,
become more pertinent. In this regard, already in 1977, the
Stockholm Declaration, adopted by the countries participating in the
International Conference on Abolition of Death Penalty organized by
Amnesty International, qualified death penalty as “the most cruel,
inhuman and degrading punishment”, and urged governments to
“take measures for the total and immediate abolition of the death
penalty” as an evident violation of the right to life.
Also the Human Rights Committee25 (and the European and
Inter-American courts) declared the death penalty’s incompatibility
with the contents of international conventions. In Europe, the painful
situation of detention in the so called “death rows” was qualified in
1989 by the European Court of Human Rights26 to be a violation
of article 3 of the Rome Convention. Equally, in Öcalan v. Turkey
(2005), the Court declared the death penalty imposed in an unfair
process and by a court whose independence and impartiality was
doubtful to be in violation of article 3. This European jurisprudence,
emitted mainly in matters of extradition and obliging States to
require guarantees prior to surrender, has been taken up by some
legal instruments, for example, the Protocol amending the European
Convention on the Suppression of Terrorism from 1977 (2003).
25 The Human Rights Commission of the United Nations, the forerunner of the
Human Rights Council, pointed out in its resolution 2005/59, that “the abolition of
the death penalty is fundamental to the protection of the right to life.”
26 Soering v. United Kingdom, 1989. However, the Human Rights Council, in
its consequent case law, has not been so favorable to this issue and has required
exceptional circumstances in order to admit a violation of art. 7 of the International
Covenant (like e.g. in Lavende v. Trinidad and Tobago, 1997; Errol Johnson v.
Jamaica, 1996).
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The methods of executing people have also caught the attention
of the European jurisprudence, which in 2000 declared the expulsion
of a woman to Iran where she could be sentenced to death by stoning
to be incompatible with article 327. For its part, the Human Rights
Committee, which requires that the death penalty be executed “so as
to cause the least possible suffering”28, has admitted that the method
of execution may constitute an inhuman or degrading treatment29, but
declared also that execution by lethal injection could be consistent with
the requirements of the International Covenant; however execution
by asphyxiating gas, was considered to be “particularly horrifying”30.
Certainly, the incompatibility of the death penalty, as such,
(and not only of the phenomenon of waiting in a death row or of
some forms of execution) with any accurate understanding of the
principle of humanity, focused on respect for the human being, as
such, is full and absolute. In this sense, its abolition still represents
(unfortunately) a major unresolved issue at the international level,
as well as at the domestic level in many countries. Therefore, the
example of the Statutes of the International Tribunals for the Former
Yugoslavia and for Rwanda and the Rome Statute of the International
Criminal Court31 deserve special attention, both internationally and
domestically; all of these institutions, being competent to prosecute
the most serious international crimes have renounced the inclusion
of death penalty as being among punishments that they are allowed
to pronounce.

b) Life imprisonment and very long sentences
The death penalty’s inconsistency with the principle of
humanity, noted above, may also apply to certain forms of deprivation
of liberty. According to article 10 of the International Covenant on
Civil and Political Rights, deprivation of liberty should be executed
“with humanity and with respect for the inherent dignity of the
human person” (section 1), in a prison system which “shall comprise
treatment of prisoners the essential aim of which shall be their
reformation and social rehabilitation” (section 3).
27 Jabari v. Turkey, 2000.
28 General comment 20 (44), 3 April 1992.
29 Kindler v. Canada, 1993.
30 Charles Chitat Ng v. Canada, 1994.
31 Schabas, W.A., “Life, Death and the Crime of Crimes. Supreme Penalties and
the ICC Statute”, Punishment and Society, 2, 2000, pp. 263 et seq.
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In this sense, the problem of the inhumane character of life
imprisonment has been discussed for over two centuries32, and this
discussion may also be extended to the issue of very long sentences
of deprivation of liberty. The negative psychological and social effects
generally linked to long-term detention33 – which are seriously
aggravated if we add the loss of all hope of eventual release and the
harsh conditions that often accompany such sentences (increasing
the risk of suicide in prison) – can make them a sort of “slow
torture and psychological mutilation”34 and therefore constitute a
significant argument proving the incompatibility of these penalties
with the principle of humanity. Nevertheless the severity of these
effects (whose theoretical inevitability is constantly discussed) is not
the essential problem, even when, taking into account the ordinary
conditions of detention in the vast majority of countries, it cannot
give rise to any doubts, at least from a practical point of view: its
radical contradiction to the principle of human dignity derives from
its disregard of “specific characteristics of a human being,”35 and
deprivation, “of his basic right to a second chance in the society after
having served the deserved sentence”36.
In spite of what has been said above, although there are states,
like Spain, that do not impose life imprisonment or that forbid life
sentences in their constitutions – like, for example,. Brazil (art. 5
XLVII b), Columbia (art. 34) or Portugal (art. 30.1)37 – and even
when extradition treaties exclude it, refusing extradition when that
32 Van Zyl Smit, D., “Life imprisonment as the ultimate penalty in International
Law: a human rights perspective”, Criminal Law Forum, 9, 1999, pp. 28 et seq.
33 So, in addition to classic works like Clemmer (The Prison Community, New
York, 1958) or Goffman (Asiles. Etudes sur la condition sociale des malades mentaux
et autres reclus, Paris, 1968), Haney, C., Reforming Punishment: Psychological
Limits to the Pains of Imprisonment, Washington, 2006.
34 Murphy, J.G., Retribution, Justice and Therapy, 1979, p. 240.
35 Torío López, A., “La prohibición constitucional de las penas y tratos inhumanos
o degradantes”, Poder Judicial, 4, 1986, p. 81.
36 F. Savater, F., “Contra la cadena perpetua”, El Correo digital (23.08.08)
(http://www.elcorreodigital.com/vizcaya/20080823/opinion/contra-cadenaperpetua-20080823.html).
37 Art. 30.1 of the Portuguese Constitution excludes penalties and measure
of deprivation or restriction of liberty of perpetual character or of unlimited or
indefinite duration. However, Section 2 of this article allows, in case of danger based
on a serious mental disorder together with the impossibility of treatment in an open
environment, a successive extension of deprivation or restriction of liberty if this
state remains. The decision must be taken by judicial authorities.
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penalty could obtain, the presence of life imprisonment in various
legal orders is still considerable, especially taking into account that
this punishment has replaced in many cases death penalty after
its abolition38. Moreover, life imprisonment is the punishment
prescribed by Article 77 of the Statute of the International Criminal
Court, as the most severe penalty for persons convicted for one of the
crimes referred to in Article 5, “when justified by the extreme gravity
of the crime and the individual circumstances of the convicted
person”39.
The issue of the constitutionality of life imprisonment has
also provoked the intervention of the highest judicial bodies in
some countries40. According to an extensively accepted opinion
in the literature and in the jurisprudence the admission of life
imprisonment cannot be unconditional41, but must only be the result
of a thorough consideration of the conditions of its execution where
the possibility of its revision at the end of serving a certain number
of years be rendered by an independent body with full respect to the
rights of defense. This has been, for example, the line followed by
the European Court of Human Rights in relation to life sentence
imposed in the United Kingdom42.
38 Van Zyl Smit, D., “Abolishing life imprisonment?”, Punishment and Society,
2001, p. 300.
39 However, it has not been directly mentioned in the Statutes of the International
Criminal Tribunals for the Former Yugoslavia and Rwanda. These refer to the point
in terms of determining “the terms of imprisonment (…) to the general practice
regarding prison sentences in the courts” of Yugoslavia and Ruanda taking “into
account such factors as the gravity of the offence and the individual circumstances
of the convicted person” (art. 24 and 23 of the respective Statutes). Even though
in Yugoslavia the maximum prison sentence was 20 years (Rwanda allowed life
imprisonment), it did not prevent the International Criminal Court to admit that
art. 24 provides sufficient flexibility to apply the penalty of life imprisonment.
Critically D. VAN ZYL SMIT, “Life imprisonment…”, cit., pp. 16 et. seq.
40 In Spain, several Supreme Court decisions have highlighted the inconsistency
of life imprisonment with the content of art. 15 of the Constitution. See, for
example, judgment of the Supreme Court 1822/1994 of 20 October, judgment of the
Supreme Court 343/2001 of 7 March, judgment of the Supreme Court 734/2008 of
14 November.
41 Verelst, S., “Life imprisonment and human rights in Belgium”, Human Rights
Law Review, 3-2, 2003, p. 283.
42 Verelst, S., ibidem, pp. 282-283. In 1983 (Solem v Helm), the lack of possibility
of conditional liberty was also the decisive reason in the USA of its qualification
as disproportionate (and therefore contrary to the Eighth Amendment: cruel and
unusual punishment). However, subsequently, despite intensive debates and split
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In a very important judgment, due to its scope and impact,
German Constitutional Court in 1977 (BVerfGE 45, 187) analysed
this issue in relation to art. 1 of the German Constitution (inviolability
of human dignity)43. The Constitutional Court refused to qualify,
directly and due to its nature, life imprisonment automatically as
an inhuman punishment but declared it only to be constitutionally
acceptable when certain conditions are accomplished44: identifying
the attack “on the essence of human dignity” linked to the fact that
“the prisoner, despite his personal evolution, has to lose all his hope
to regain one day his liberty” (BVerfGE 45 187, 245).
Summarising, in the circumstances described above and also
as specified by the Council of Europe in 197745, imprisonment of a
person for life without any hope of release is not compatible with the
principle of humanity. Hence, to make life imprisonment acceptable
from this point of view, the prisoner must have a concrete and realistic
expectation of potential release, provided by a reasonable normative
regulation of the (even if restricted)46 awarding of parole47. Obviously,
the possibility of revision or of a conditional release (parole) after a
period of an effective enforcement of the penalty (period of security)
introduces a significant element to life imprisonment: according to
many opinions it facilitates to a significant extent overcoming the
challenge of its constitutionality48, especially if the period of security
(so diverse in the different legal systems)49, does not exceed 15 years.
It also softens the objections that life imprisonment generates, due to
its lack of precision as far as the duration of the penalty is concerned,
votes within the Supreme Court life imprisonment without possibility of conditional
liberty has been considered fully constitutional Verelst, S., ibidem, p. 281.
43 Weber, H.M., Die Abschaffung der lebenslangen Freiheitsstrafe: Für eine
Durchsetzung der Verfassungsanspruchs, Baden-Baden, 1999.
44 Verelst, S., “Life imprisonment…”, cit., pp. 280-281.
45 Council of Europe, Treatment of long-term prisoners, Strasburg, 1977, p. 22.
46 In this sense also, ECHR, Kafkaris v. Cyprus (2008).
47 See Van Zyl Smit, D., “Abolishing…”, cit., p. 299.
48 Rodríguez Ramos, L., “Constitucionalidad de la prisión perpetua”, El
País, November 17, 2000. http://www.elpais.com/articulo/opinion/ESPANA/
CONSTITUCION_ ESPANOLA_DE_1978/CODIGO_PENAL/Constitucionalidad/
prision/perpetua/elpepiopi/20001117elpepiopi_14/Tes?print=1.
49 Van Zyl Smit/Dünkel (eds.), Imprisonment Today and Tomorrow, 2nd ed., The
Hague, 2001. Art. 110.3 of the Statute of the International Criminal Court provides
for a review and, where appropriate, for a reduction of life imprisonment imposed
after 25 years.
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and of those from the perspective of resocialization50. On the other
hand, it does not solve numerous criminological and legal problems
arising from the implementation of the review mechanisms.
Nevertheless, some legal systems that do not provide
for life imprisonment have introduced penalties of such long
imprisonment (accompanied by rules aimed at its full execution),
that the situation of those offenders, who are sentenced to these
lengthy penalties, hardly differs from the conditions to which are
exposed the prisoners sentenced to life imprisonment. This is also
the case in Spain, especially due to the reform of 2003 and, more
particularly, since the interpretation given by the Supreme Tribunal
in the judgment of 28 February 2006 (Parot case). Nevertheless, it
is to be emphasized that the same Supreme Tribunal has repeatedly
recognized that the achievement of the constitutionally aim of
punishment (resocialization) “cannot be realised or results very
difficult (...) when the punishment, depending on the circumstances,
is excessively aggravated”. In this sense, in its Judgment 1822/1994,
the Supreme Tribunal correctly considered that “the disregard of the
focus on rehabilitation and social reintegration, which is inspired
by constitutional provisions, would lead to ‘inhuman treatment’,
taking into account the fact that the person, deprived of the benefits
of art. 70.2 of the Penal Code, would be supposed to spend much
more than thirty years in prison. It would result in a deprivation of
the opportunity of social reintegration of the offender and therefore
lead to humiliation or a feeling of debasement much stronger than
the one simply accompanying the sentence. Hence, it could be
considered as inhuman and degrading treatment forbidden by art.
15 of the Constitution”.
In reality, as pointed out by BERISTAIN51, “deprivation of liberty
lasting for more than 14 or 15 years is abominable”: any detention
lasting more than 15 years runs a serious risk of irreversible damage
to the prisoner’s personality and this period should therefore
constitute the upper limit of effective imprisonment. Obviously this
type of limitation – more and more difficult to imagine nowadays
in this “punitive society”52, obsessed with the extension of length of
50 Van Zyl Smit, D., Taking Life Imprisonment Seriously in National and
International Law, The Hague, 2002, pp. 146 et seq.
51 Derecho penal y Criminología, Bogotá, 1986, p. 198.
52 Garland, D., “The Punitive Society: Penology, Criminology and the History of
the Present”, The Edinburgh Law Review, I, 2, 1997. Also, Díez Ripollés, J. L., “El
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imprisonment and with its full and effective enforcement – requires
rules on treatment of dangerous offenders, who after having served
their sentences, continue to present a significant risk of committing
serious criminal acts53. Other legislation, as the German model (§
66 StGB) offer in these cases various solutions, usually resulting in
heavy criticism from part of the doctrine because they suppose an
extension of the intervention of the penal system beyond the length
of the imposed sentence, which, in a state that respects guarantees of
individual rights, should be considered as an unbreakable barrier of
punitive intervention54. The latest reform of the Spanish Penal Code
(2010) has introduced so called monitored liberty (libertad vigilada:
article 106): a security measure for offenders who are deemed
to remain criminally dangerous after having served their prison
sentence. Most particularly this applies to sex offenders and to those
who have served sentences for acts of terrorism. Composed of a set
of obligations, prohibitions and rules of conduct, the monitored
liberty – up to ten years, if the Code expressly allows it (art. 105.2) –
must be declared from the beginning, by the sentence of conviction,
but its execution begins at the end of execution of the deprivation of
liberty only if the predicted dangerousness is judicially confirmed at
that time.
Being preferable to detention, in any case, the new regulation can
constitute a more reasonable response to cases of subsisting danger,
if the length of imprisonment is maintained in adequate limits in the
sense described above. However, significant doubts arise, taking into
account that the Spanish legislator has multiplied in recent times the
possibilities available to impose accessory penalties to be served after
the convict’s liberation (art 57 of the Penal Code) and has extended
the deprivation of liberty (together with rules that guarantee its full
execution), establishing security periods and restricting the access to
conditional liberty. These facts, together with the difficulties linked
to the reliability of any type of prognosis of dangerousness55, justify
nuevo modelo penal de la seguridad ciudadana”, Jueces para la Democracia, 49,
2004, pp. 25 et seq.
53 Zugaldía Espinar, J.M., “Medidas de seguridad complementarias y acumulativas
para autores peligrosos tras el cumplimiento de la pena”, Revista de Derecho Penal y
Criminología, 1, 2009, pp. 197 et seq.
54 Sanz Morán, A.J., Las medidas de corrección y de seguridad en el Derecho
penal, Valladolid, 2003, p. 56.
55 Romeo Casabona, C.M., Peligrosidad y Derecho Penal preventivo, Barcelona,
1986, pp. 24 et seq.
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a critical attitude towards a measure that, in practice, will without
doubt toughen the penal response to crime, while also allowing, an
unfortunate disregard of the principle of proportionality, to the extent
that penal consequences are applied to persons who have already
served the penalties foreseen in the Penal Code, as appropriate for
the committed offences.

c) Inhuman or degrading prison system
The principle of humanity is not only encountered by
considering the very nature of certain penalties. It must also have
important impact on the prison system, which obviously has to
respect the human being and, therefore, avoid any inhuman or
degrading treatment. Art. 10.1 of the International Covenant on
Civil and Political Rights requires that “all persons deprived of
their liberty shall be treated with humanity and with respect for
the inherent dignity of the human person”. Various international
recommendations – like, for example, the International Standard
Minimum Rules (and the European Prison Rules) – constitute in
this sense an important development of the principle of humanity
and serve as a reference for the courts in course of verification in
specific cases of the compatibility of the questioned measure with
that provision (or with art. 3 of the Rome Convention).
Both the Human Rights Committee and the European Court
of Human Rights have repeatedly dealt with claims related to these
problems. The jurisprudence of the Court manifests in recent years
an increased attention to violations of the Convention of 1950 based
on questionable practices in prisons – although the ECHR had, until
1998, even when it perceived a violation of international norms
and standards, not taken into account violations of article 3 in
penitentiary matters (with the exception of some cases of detention
by police and security forces)56 –. Many judgments have already
declared that certain practices57 and conditions of imprisonment58
56 Gomien/Harris/Zwaak, Convention européenne des droits de l’homme et
Charte sociale européenne: droit et pratique, Strasbourg, 1997, pp. 118 et seq.
57 Chaining of an elderly prisoner to his bed during hospitalization (Henaf v.
France, 2003), shaving the head as a disciplinary sanction (Yankov v. Bulgary, 2003),
treatment of a heroin addict who had withdrawal symptoms and died in prison
(McGlinchey and others v. United Kingdom, 2003).
58 For example, and in combination with other circumstances, such as the length
of detention in overcrowded and unsanitary facilities (Kalashnikov v. Russia, 2002;
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violate article 3, especially in cases of certain categories of prisoners,
which, due to age, mental disorders or serious illnesses, require
specific care and should not be subjected to certain disciplinary and/
or physical restraint without real and verified necessity59. Similarly,
the Court has declared contrary to article 3: the force-feeding of
inmates on hunger strike, using of extreme methods and without a
real therapeutic need60, the conditions of detention on the Island of
Aruba61 and full body searches including anal inspections (after each
visit and for a period of two years)62.
Also the highest judicial national courts are developing their
own jurisprudence in this area. In fact the majority of cases of
torture and inhuman or degrading treatment analyzed by the Spanish
Constitutional Court concern the prison context63. The Court has
detected violation of art. 15 of the Spanish Constitution in the
imposition of medical care against the will of the inmate in case of
serious and incurable disease (STC 48/1996), but refused to admit
it in cases of: force-feeding of inmates on hunger strike, in cases of
refusal to change the penal regime or to grant conditional liberty,
in application of means of security and control, in deprivation of
Mameova v. Russia, 2006), highly insufficient cell dimensions (Cenbauer v. Croatia,
2006) or lack of water and food (Kadik. is v. Latvia, 2006). It has been considered also
a violation of art. 3 to require the person in custody arrest to pay for improvements
of the conditions of his detention (Modarca v. Moldova, 2007).
59 The most important cases are: Mouisel v. France, 2002; Farbthus v. Latvia,
2004, Melnik v. Ukraine, 2006, Rivière v. France, 2006; Popov v. Russia, 2006;
Khudobin v. Russia, 2006; Tarariyeva v. Russia, 2006; Hüseyin v. Turkey, 2007;
Gorodnitchev v. Russia, 2007; Paladi v. Moldova, 2007; Koutcherouk v. Ukraine,
2007; Yakovenko v. Ukraine, 2007; Dybeku v. Albania, 2007; Renold v. France,
2008; Kotsaftis v. Greece, 2008.
60 Nevmerjitski v. Ukraine, 2005; Ciorap v. Moldova, 2007. See also, inter alia,
Hunc v. Turkey, 2004, on treatment used for hunger strikers with WernickeKorsakoff syndrome.
61 Solitary confinement for excessive and unnecessarily prolonged period, more
than seven months, in a cell that did not protect from cold weather and detention
in a place where the prisoner could not access the outdoors or the area of exercise,
which resulted in severe physical pain following a back injury (Mathew v. Holland,
2005).
62 Frérot v. France, 2007. Also on body searches of the detainees, Salah v. Holland,
Baybasin v. Holland, 2006.
63 Reviriego Picón, F., Los derechos de los reclusos en la jurisprudencia
constitucional, Madrid, 2008, pp. 55 et seq. See also, Montero Hernanz, “La
jurisprudencia del Tribunal constitucional en materia penitenciaria (1981-2007),
Revista General de Derecho Penal, 9, 2008, RI §403783.
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intimate communication, in prohibition of application of alternative
medical treatment and solitary confinement64.

3. PRINCIPLE OF HUMANITY AND RESOCIALIZATION
The consequences of the principle of humanity for penitentiary
treatment are not limited to the prohibition of inhuman or degrading
treatment in prison. In line with art. 10.3 of the International
Covenant on Civil and Political Rights (and in Spain, with art.
25.2 of the Constitution), it is widely accepted that orientation of
imprisonment to resocialization is a corollary of the principle of
humanity, at least at the execution level. If we accept that the principle
of humanity requires the social co-responsibility with the offender,
who does not cease to be part of the society, penitentiary institutions
must ensure in the first place that stigmatization and separation of
inmates, naturally linked with any decision on confinement behind
the walls of a prison, is to be reduced and that Prison Administration
must try to create as many opportunities as possible to overcome
any desocialization65, assimilating as much as possible the life inside
prison to the one outside, by fostering communication of inmates
with the outside world and facilitating the gradual incorporation of
the convict to life in liberty.
1. Even if the ambiguity can be considered inherent to the
concept66, this democratic understanding of the resocialization ideal
is based on the assumption that penitentiary resocialization cannot
be much different from the model of socialization of other citizens,
and must be applied in full respect to their fundamental rights,
enabling the inmates to comprehensively develop their personality67.
Thus, the problem of legitimacy, highlighted on various occasions,
can be solved by formulating resocialization as a goal in a way
fully compatible with the recognition of the constitutional right to

64 In respect of searches with full nudity, the prohibition was declared not because
of the breach of art 15 of the Spanish Constitution but due to the infringement of
the right to privacy.
65 Muñoz Conde, F., Derecho penal y control social, Jerez, 1985, pp. 89 et seq.
66 García Pablos de Molina, A., “La supuesta función resocializadora del Derecho
Penal: utopía, mito y eufemismo”, Anuario de Derecho Penal y Ciencias Penales,
1979, p. 650.
67 Bueno Arús, F., “A propósito de la resocialización del delincuente”, Cuadernos
de Política Criminal, 25, 1985, pp. 65 y et seq.
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be different, that results in the prohibition to be submitted to any
treatment not voluntarily accepted.
Resocialization is seen, therefore, as an aim of prison intervention
as a whole68 and not only of the therapeutic interventions. The
whole prison system must be oriented toward resocialization69
and, therefore, preventing the risk of converting the facilities into
mere deposit and warehousing of human beings70, which would
be the consequence of resignation from the resocialization ideal.
Penitentiary organization must engage, decisively, primarily, and
preliminarily, in the humanization of prisons, which is an inevitable
pre-condition for any resocialization effort71. In the same way,
together with the strengthening of guarantees of individual rights
of prisoners and with serious programs to increase relations with
the outside world, it requires, as a priority, the implementation of
effective and constant actions in order to control the overcrowding
of prisons72, which poses so many difficulties for any appropriate and
effective penitentiary intervention.
2. On the other hand, the necessary orientation of
imprisonment, with regard to resocialization, implies a special effort
in the search for alternatives to short prison sentences or, where
appropriate, for development of systems and mechanisms leading
to its attenuated execution (house arrest, day release, intermediate
treatment, half detention, controlled liberty, weekend arrest, etc.).
Taking into account that in contemporary penal codes the fine is
the most common alternative to imprisonment, the possibilities of
conditional suspension (of a trial or of a sentence) and of application
of other measures (accessory penalties or other restriction of
liberty, prohibitions to exercise certain professions, deprivation or
suspension of certain rights, obligation to repair the damages of the
68 De la Cuesta Arzamendi, J.L., “La resocialización: objetivo de la intervención
penitenciaria”, Papers d’estudis i formació, 12, 1993, pp. 9 et seq.
69 De la Cuesta Arzamendi, J.L., “Reflexiones acerca de la relación entre
régimen penitenciario y resocialización”, Eguzkilore, núm. extraordinario 2, 1989,
pp. 59-63.
70 Beristain, A., Derecho Penal…, cit., pp. 194 et seq.
71 Kaufmann, H., Principios para la reforma de la ejecución penal, Buenos Aires,
1977, p. 47.
72 De la Cuesta Arzamendi, J.L., “Retos principales del actual sistema
penitenciario”, in Jornadas en Homenaje al XXV Aniversario de la Ley Orgánica
General Penitenciaria, Madrid, 2005, pp. 134 et seq.
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victim, penalty waivers or forgiveness are nowadays being multiplied;
also expulsion increasingly applied for foreigners.
In any case, community service is widely renowned as the best
and most accepted alternative to imprisonment73. This punishment
implies that the offender is deprived of some of his free time, during
which he “voluntarily” agrees to perform a labour of socially positive
content, as an exchange for not being incarcerated. However, the
success of the punishment of community service does not depend
only on a sufficient and adequate legal regulation, but most notably
on the existence of an “appropriate infrastructure”74, i.e. a broad
network of public and private entities, capable of setting up a wide
range of adequate activities. This is the greatest challenge that the
development of this penalty is currently facing in Spain, where it was
introduced by the Penal Code in 1995 (and significantly reformed
in 2003). Its use has increased, especially after the recent reform
concerning offenses against traffic security (LO 15/2007). In any
case, various reforms of the Penal Code have not been able yet to
break with the uncertainty, contradictions and lack of innovation
that characterizes this area75.

4. PRINCIPLE OF HUMANITY AND VICTIMS
The principle of humanity traditionally has been focused on
the perpetrator of the offense, being one of the most important
assumptions aiming at the limitation of the punitive power of the
state. Nevertheless the influence of Victimology resulted in a broader
understanding of this principle. It is not only impossible anymore to
ignore the needs of the victims of crimes, but efforts to understand
their situation and to bring them satisfaction are nowadays in the
center of criminal justice. Once the limited perspective of the victim
as a mere object of crime has been overcome, respect to principle of
humanity in penal law requires a transformation of victims “from

73 Brandáriz García, J.A., La sanción penal de trabajos en beneficio de la
comunidad, Valencia, 2009.
74 Sanz Mulas, N., Alternativas a la pena privativa de libertad, Madrid, 2000,
p. 350.
75 De la Cuesta Arzamendi, J.L., “Formas sustitutivas de las penas privativas de
libertad en el Código Penal español de 1995”, in Estudios Jurídicos en Memoria de
José María Lidón, Bilbao, 2002, p. 151.
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oblivion to recognition”76, guaranteeing their rights, giving them the
full role in the criminal justice system and putting the principle of
protection of victims at the same level as the prohibition of inhuman
and degrading treatment and punishment and as the orientation of
penalties on resocialization.
Any criminal policy that extends the principle of humanity also
in relation to victims, first of all, must guarantee their rights, a task
that goes far beyond the issue of civil responsibility derived from
the offence. Victims must be treated in a humane way and with full
recognition and respect of their rights as victims: in particular, their
right to information and truth, the right to access to justice and to
compensation of damages. The right of the victims to compensation
– that should at least cover prevention of the feeling of helplessness,
together with the compensation of physical and moral damages –
should not be restricted to the financial level. If the aggression affects
the most personal and important rights, an integral compensation
must always be sought, including measures of assistance and public
aid in order to overcome the victimization process or syndrome
(personal rehabilitation and social reintegration).
Special attention must be paid to the so called macro-victims
(for example, those in terrorist cases)77. In such cases the collective
dimension of the problem has to be emphasized, which reinforces the
necessity of actions of solidarity, care, and full compensation, as well
as the adoption of all appropriate measures that can contribute to
assurance of the rights of those victims. The rights of these victims,
most notably, the recognition of their status as victims, truth and
memory, including more specifically protection against possible
attacks or harassment, protection of privacy and assistance on the
physical, psychological, family, labor and social level are even more
pertinent.
Obviously, criminal law is not the best instrument for the
recognition and guarantee of the rights of victims that, without
prejudice to their position in penal process, must be sought first of all
in the context of the criminal policy as a whole, ensuring appropriate
and effective intervention of public institutions.
76 Subijana Zunzunegui, I.J., El principio de protección de las víctimas en el orden
jurídico penal. Del olvido al reconocimiento, Granada, 2006.
77 Beristain, A., Protagonismo de las víctimas de hoy y mañana (Evolución en el
campo jurídico penal, prisional y ético), Valencia, 2005, pp. 33 et seq.
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However, the importance and impact that reaches the
recognition of the principle of protection of victims, as a corollary of
the principle of humanity, should also be explained, in opposition to
the opinion of those who place the protection of the victim outside
the scope of criminal law. SUBIJANA ZUNZUNEGUI explains that
it is necessary “to ensure maximum legal protection of the rights of
victims within the criminal system without distorting in this way the
principles that criminal law must obey in the social and democratic
state of law”, and, on the procedural level, without “voiding these
legal provisions that ensure fair trial, suitable for effective protection
of rights and legitimate interests”78. Based upon an appropriate
definition of victim (which the Spanish Criminal Code currently
lacks), this requires the following, at the substantive level:
• Select and properly classify those cases either of desistance or
post-offense behaviour as well as those of special relationship
with the victims, who deserve a privileged penal treatment;
and also those cases in which the offender takes advantage
of a particular context or situation of victim vulnerability or
significantly weakens the self-protection mechanisms of the
latter; these cases should be treated more severely;
• Develop restorative justice, promote mediation, improve the
regulation of civil liability, make of compensation a third way
of criminal justice, and give community service a function of
victim compensation; and in general,
• “[P]lace victims at the heart of criminal justice”79 by:
- promoting criminal law reactions that protect victims,
creating barriers to further victimization processes (for
example, special prohibitions relating to the family
environment, restrictions to defendants or convicts
residing in certain areas, or to approach or communicate
with the victim, submission of the perpetrator to cultural,
educational, professional, sexual and similar education
programs);
- better integrating the circumstances related to the victim
within the processes of the judicial determination of
criminal punishment, which currently are only focused
78 Subijana Zunzunegui, I.J., El principio…, cit., p. 23.
79 Subijana Zunzunegui, I.J., ibidem, p. 128.
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on the seriousness of the offense and circumstances of the
guilty person; and
- opening opportunities for victim participation o in the
context of enforcement and execution of the punishment80.
As far as the principle of in dubio pro victima81 is concerned,
it is a proposal of great interest that should gradually open the way,
particularly in the frame of specific legislation related to victims,
that can give more possible solutions that would much better serve
the victims than substantive or procedural penal law.

80 Beristain, A., “Protagonismo de las víctimas en la ejecución penal (hacia un
sistema penitenciario europeo)”, Actualidad penal, 37, 200, pp. 798; Ríos Martín,
J.C., “La mediación en la fase de ejecución del proceso penal”, Revista de Estudios
Penitenciarios, extra. 2006, pp. 169 et seq.
81 Beristain, A., Protagonismo…, cit., pp. 321 et seq.
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UNPACKING THE PRINCIPLE OF HUMANITY:
TENSIONS AND IMPLICATIONS*

Larissa Fast
Larissa Fast is Science and Technology Policy Fellow (2014-2016) with the American
Association for the Advancement of Science; she is author of Aid in Danger: The Perils and
Promise of Humanitarianism (University of Pennsylvania Press, 2014).

Following the outbreak of Ebola virus disease (EVD) in West
Africa in 2014, Gayle Smith, a senior US official at the National
Security Council, called Ebola a “threat to all humanity” and
challenged the notion that it is an “African disease”.1 She was
referring to the need for action based on the idea that Ebola is a
shared threat to all humans, and not only to a particular group of
human beings. One hundred years before, on Christmas Eve 1914,
soldiers on opposite sides of the battlefield engaged in an act of shared
humanity, in what has become known as the Christmas Truce. After
fighting, maiming and killing each other, German and Allied soldiers
exchanged greetings and gifts, collected and buried their dead, and
sang Christmas hymns, including “Silent Night”.2 The latter story
exemplifies what Cornelio Sommaruga, the former president of the
International Committee of the Red Cross (ICRC), has called an
“island of humanity in the midst of war”.3
Both examples evoke an ideal conception of humanity, rejecting
difference and appealing to a common sense of our identities as
human beings. In humanitarian work, humanity is a core and
1 Fast, Larissa. 2015. Unpacking the principle of humanity: Implications and
tensions. International Review of the Red Cross. 97:897/898 (Spring/Summer): 111131. David McCormick, “Ebola is a Threat to All of Humanity Warns U.S. Official
as Fatalities in West Africa Surge to Over 1,900 and a Second Cluster of Cases is
Confirmed in Nigeria”, Daily Mail, 3 September 2014, available at: www.dailymail.
co.uk/news/article-2741765/Missionary-infected-Ebola-discuss-recovery.html (all
internet references were accessed in May 2015).
2 Documented at: www.christmastruce.co.uk/article.html.
3 Cornelio Sommaruga, “Humanity: Our Priority Now and Always. Response to
‘Principles, Politics, and Humanitarian Action’”, Ethics and International Affairs,
Vol. 13, 1999, p. 26.
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widely accepted principle. Jean Pictet, the architect of the modernday Fundamental Principles of the Red Cross and Red Crescent
Movement (the Movement), referred to humanity as the essential
principle “from which all other principles are derived”, signalling
its foundational nature for the humanitarian endeavour. However,
he did not define it beyond claiming its “special place because it
is the expression of the profound motivation of the Red Cross”.4
Nevertheless, in his commentary, Pictet describes the purpose of the
Red Cross, as the expression of humanity, as being to “prevent and
alleviate human suffering wherever it may be found. Its purpose is to
protect life and health and to ensure respect for the human being.”5
Moreover, he writes, humanity is not simply about preventing and
alleviating suffering; the manner by which humanitarians provide
assistance and protection is significant. In his words, “the way in
which that help is given is of great importance. When nursing a
patient or giving help, one must show some humanity.”6
As a principle, humanity implies an inherent worth and dignity
of the person, and by extension, the right to life. It is thereby tied
to the equality of individuals and the integral nature of protecting
civilian populations to humanitarian assistance. It is one of four
principles informing the modern humanitarian response, on the
battlefield and beyond. It is fundamentally normative. The modern,
institutional and system-oriented response is built on the classic
principle of humanity as well as that of impartiality, referring to
the provision of assistance according to need (proportionality)
and without discrimination, and the operational principles of
independence (autonomy of action) and neutrality (not taking sides).7
On the surface, humanity is the least controversial of the
four classic principles of humanitarian action and holds primacy
as a space of common ground among a diverse community of aid
4 Jean Pictet, “The Fundamental Principles of the Red Cross: Commentary”,
International Review of the Red Cross, Vol. 210, 1979, p. 135. Aside from
humanity, the Fundamental Principles of the Movement are impartiality, neutrality,
independence, voluntary service, unity and universality. By contrast, humanitarian
actors tend to refer to humanity, impartiality, neutrality and independence as the
four classic or traditional humanitarian principles.
5 Ibid.
6 Ibid.
7 ICRC, The Fundamental Principles of the International Red Cross and Red
Crescent Movement, In Brief, Geneva, 8 August 2014, available at: www.icrc.org/
eng/resources/documents/publication/p4046.htm.
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actors. Indeed, the desire to help and protect civilians suffering
the malevolent effects of violence is what motivates the choice
of many humanitarians to help and to put themselves in harm’s
way. According to one analyst, “What unites the various facets of
humanitarianism is a broad commitment to alleviating the suffering
and protecting the lives of civilians caught up in conflict or crisis.”8
Paradoxically, the broad acceptance of this commitment
to humanity means it is often lost as an operational or orienting
principle. On the one hand, humanity is a philosophical and emotive
concept rooted in compassion, empathy and sameness: we are all
part of the same human race, and as a result, we are all deserving of
respect, dignity and rights. The endowed and inherent qualities of
our common humanity are eloquently spelled out in the Preambles
to the United Nations (UN) Charter and the Universal Declaration
of Human Rights.9 This is the universality of humanity.
On the other hand, humanity’s meaning and application are not
without controversy, nor is its compassionate essence always entirely
laudable.10 Critics of humanitarianism have pointed to the inherent
inequality of exchange, a dual world of givers and receivers where
some are elevated in status and a world in which the role of power
is ignored.11 Others have noted the exclusivity of “humanity”, in
which some are included and others are inadvertently or deliberately
excluded from our notions of humanity. This is particularly true in
armed conflict. For instance, a recent Al-Jazeera editorial regarding
its commemorative story of the fifth anniversary of the Syria conflict
8 Antonio Donini, “The Far Side: The Meta Functions of Humanitarianism in a
Globalised World”, Disasters, Vol. 34, Suppl. 2, 2010, p. 220.
9 Charter of the United Nations, 26 June 1945, 1 UNTS XVI (entered into
force 24 October 1945). The Charter is available in its entirety online, including
the Preamble, at: www.un.org/en/documents/charter/preamble.shtml. Universal
Declaration of Human Rights, 10 December 1948, 217 A (III), available at: www.
un.org/en/documents/udhr/.
10 Ilana Feldman and Miriam Ticktin, “Introduction: Government and
Humanity”, in Ilana Feldman and Miriam Ticktin (eds), In the Name of Humanity:
The Government of Threat and Care, Duke University Press, Durham, NC, 2010.
See also Jennifer Hyndman, Managing Displacement: Refugees and the Politics
of Humanitarianism, University of Minnesota Press, Minneapolis, MN, 2000;
and Ilana Feldman and Miriam Ticktin (eds), In the Name of Humanity: The
Government of Threat and Care, Duke University Press, Durham, NC, 2010.
11 On the inequality of exchange, see Marcel Mauss, The Gift: Forms and
Functions of Exchange in Archaic Societies, trans. I. Cunnison, Martino, Mansfield
Center, CT, 2011, first published 1954.
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illustrated the limits and exclusivity of humanity. The editorial
revealed that although many people retweeted Al-Jazeera’s assertion
that the world did not care about Syria, few bothered to actually read
the story.12 Others have criticized European governments’ responses
to the migrant crisis in the Mediterranean Sea as being overly focused
on security and border regulation as opposed to humanitarian
concerns or human rights.13
On the battlefields of Solferino, as eloquently captured in Henri
Dunant’s Memory of Solferino,14 and in the first Geneva Convention
of 1864, “humanity” ï particularly in its legal sense ï referred
primarily and even exclusively to wounded soldiers, thus reflecting
the reigning European prejudices of the day.15 At a minimum, the
visions of humanity that animated the imaginations of the founders
of international humanitarian law (IHL) and early humanitarian
campaigns likely reflected a different vision than that of today.16 In
war, belligerents appeal to an exclusive humanity and dehumanize
the “other” in ways that enable ï not delegitimize ï violence.17 It is
precisely an exclusive humanity that makes violence possible, even
palatable. As Hannah Arendt asserted several decades ago, a “highly
12 In the words of the author, “When we tweeted the accusation that the world
didn’t care, many people retweeted it. But most didn’t click the link to read our
stories. Perhaps they wanted to be seen to care. Perhaps they believed that people
should care. But they didn’t care enough to read what we had written.” Barry
Malone, “You Probably Won’t Read this Story about Syria”, Al-Jazeera, 17 March
2015, available at: www.aljazeera.com/blogs/middleeast/2015/03/wont-read-piecesyria-isil-iraq-isis-150317125900133.html.
13 E.g., Alexander Betts, “Forget the ‘War on Smuggling’, We Need to Be Helping
refugees in Need”, The Guardian, 25 April 2015, available at: www.theguardian.
com/commentisfree/2015/apr/25/war-ontrafficking-wrong-way-to-tackle-crisis-ofmigrant-deaths.
14 Henri Dunant, A Memory of Solferino, ICRC, Geneva, 1986, first published
1862.
15 Michael Barnett, Empire of Humanity: A History of Humanitarianism, Cornell
University Press, Ithaca, NY, 2011.
16 See, for example, Rotem Giladi, “A Different Sense of Humanity: Occupation
in Francis Lieber’s Code”, International Review of the Red Cross, Vol. 94, Nº. 885,
2012.
17 This dehumanization holds for the victims and, sometimes, for their tormentors
and killers. The individuals from Islamic State/ISIS who are responsible for the
gruesome beheadings of aid workers and journalists (Steven Sotloff, James Foley and
Peter Kassig, among others) dehumanized their victims to enable the violence. At
the same time, the lack of identifiable features, even extending to the location of the
murders, makes it easier to dehumanize the perpetrators.
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organized and mechanized humanity” could, by majority decision,
choose to “liquidate” part of humanity.18 In the Rwandan genocide
of 1994, Hutu militants referred to Tutsis as “cockroaches”, and in
World War II Allied and Axis forces alike created caricatures of the
other side that portrayed them as monkeys, monsters or malleable
and weak individuals motivated by greed and power.19 Such enemy
images still characterize, and subsequently enable, the torture and
degrading treatment at Guantanamo Bay and Abu Ghraib20 as well
as the recent violence at Charlie Hebdo.21 Therefore, humanity as a
principle must also be defined legally and morally by what it is not:
inhuman treatment, the denial of human rights or the degradation
of the person, all of which imply the absence of respect and dignity.
As an operational principle, humanity has received far less
attention. Its contributions are usually more abstract, with uncritical
reference to its universality as a principle. Its compelling character
and capacious meaning allow its use to justify military action in
service of foreign policy or national security interests22 and motivated
Martin Luther King Jr’s eloquent appeal to an “inescapable network
of mutuality” to dismantle segregation in the United States through

18 Hannah Arendt, The Origins of Totalitarianism, Harvest, San Diego, CA, 1979,
p. 299. See also David Grossman, On Killing: The Psychological Cost of Learning to
Kill in War and Society, Back Bay Books, Hachette, New York, 2009; J. Glenn Gray,
The Warriors: Reflections on Men in Battle, Bison Books, Lincoln, NE, 1998.
19 Sam Keen, Faces of the Enemy: Reflections of the Hostile Imagination, Harper
& Row, San Francisco, CA, 1986.
20 Guantanamo Bay refers to the US military detention centre on the naval
base of the same name on the island of Cuba. Abu Ghraib is an Iraqi prison, used
first by Saddam Hussein and later by the US military, at which many Iraqis were
housed in inhumane conditions, abused, humiliated and tortured. On Abu Ghraib,
see Seymour M. Hirsh, “Torture at Abu Ghraib”, The New Yorker, 10 May 2004,
available at: www.newyorker.com/magazine/2004/05/10/torture-at-abu-ghraib.
21 In early January 2015, two gunmen attacked the offices of the French satirical
magazine Charlie Hebdo, killing twelve people. The gunmen were affiliated with
the Yemeni branch of al-Qaeda. BBC News, “Charlie Hebdo Attack: Three Days
of Terror”, BBC News, 14 January 2015, available at: www.bbc.com/news/worldeurope-30708237.
22 See, for example, Taylor Teaford, “Helping Humanity and Advancing American
Interests”, War on the Rocks, 2 October 2014, available at: http://warontherocks.
com/2014/10/helping-humanity-andadvancing-american-interests/#. In the blog
post, the author advocates for expanding US military presence in West Africa
through its Ebola response.
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nonviolent resistance and civil disobedience.23 Reference to humanity
consequently encompasses a plethora of means, from military
operations to non-violent actions, in search of a common end: the
humanity implied by our essential sameness. Clearly, humanity
elicits multiple and contradictory interpretations.
The purpose of this article is not to trace the history of
humanitarianism24 or the motivating power of humanity, with its
mission civilisatrice and patronizing or belittling impulses, nor
to comprehensively delineate the philosophical or legal debates
surrounding the principle, its proponents and its critics. While
naive and uncritical views of humanity are of limited use for
humanitarians in the field, so too are abstract debates that ignore the
operational implications of humanity. Instead, the article explores the
interlocking, inherent tensions of the principle of humanity, rooted
in its ideal vision and its imperfect manifestations. It articulates their
operational implications, and argues that humanity as a principle
must be concretized and operationalized in everyday actions.
Regardless of whether an agency claims solidarity or neutrality, or
operates from a faith-based or secular perspective, humanity, with its
associated practices, can and must serve as an orienting principle for
humanitarianism. While many of the practices outlined below are
already considered good and ethical practice and are implemented
in current humanitarian responses, they are rarely linked to or
conceptualized as manifestations of the foundational principle of
humanity. Shifting the principle from the abstract to the concrete
and everyday makes humanity tangible and, in the process, opens
space to promote systemic and principled reform through a more
inclusive vision of the humanitarian endeavour.

23 While King did not use the term “humanity”, he does appeal to humanity-assentiment through the connectedness of blacks and whites in the United States:
“Injustice anywhere is a threat to justice everywhere. We are caught in an inescapable
network of mutuality, tied in a single garment of destiny. Whatever affects one
directly affects all indirectly.” Martin Luther King Jr, Letter from a Birmingham
Jail, 16 April 1963, p. 2, available at: https://kinginstitute.stanford.edu/king-papers/
documents/letterbirmingham-jail.
24 See, for example, M. Barnett, above note 15; and Craig Calhoun, “The Imperative
to Reduce Suffering: Charity, Progress, and Emergencies in the Field of Humanitarian
Action”, in Michael Barnett and Thomas G. Weiss (eds), Humanitarianism in
Question: Politics, Power, Ethics, Cornell University Press, Ithaca, NY, 2008, available
at: www.hhh.umn.edu/img/assets/28237/3%20Calhoun.pdf.
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In what follows, humanity is conceptualized as rooted in a
person’s inherent dignity and right to life, modified by a recognition
of the social and therefore relational nature of human beings.25 The
first section briefly summarizes the legal foundations of the principle.
Next, humanity’s inherent tensions, related to the universal and
particular, to equality and inequality, and to inclusivity and exclusion
are explored. These inherent tensions imply three sets of practices
that emerge from an interpretation of the principle of humanity as an
operational guide for humanitarianism. The final section articulates
the contributions of a concrete and operationalized humanity, both
for practice and for prompting systemic reform.

CONCEPTUALIZING “HUMANITY” IN INTERNATIONAL LAW
Scholars of international law, including human rights law and
IHL, agree that humanity is a central concept in international law and
the Geneva Conventions26 in particular, but disagree as to its precise
meaning, scope of applicability and normative value. Robin Coupland,
an ICRC field surgeon and adviser, asserts that international law is
ambiguous about the meaning of humanity, which has prevented it
from assuming a more central, guiding role. He suggests that two
distinct but related concepts coexist in international law. The first
is “humanity-humankind”, which refers to the collective existence
of human beings. The second, “humanity-sentiment”, captures the
behaviours and dispositions that are congruent with the (moral)
view of being humane. As he notes, the link between the two is not
entirely clear because “collective human existence is not necessarily
associated with humane behavior of individuals”.27 Tracing legal
25 Larissa Fast, Aid in Danger: The Perils and Promise of Humanitarianism,
University of Pennsylvania Press, Philadelphia, PA, 2014.
26 Geneva Convention (I) for the Amelioration of the Condition of the Wounded
and Sick in Armed Forces in the Field of 12 August 1949, 75 UNTS 31 (entered
into force 21 October 1950); Geneva Convention (II) for the Amelioration of the
Condition of the Wounded, Sick and Shipwrecked Members of Armed Forces at
Sea of 12 August 1949, 75 UNTS 85 (entered into force 21 October 1950); Geneva
Convention (III) relative to the Treatment of Prisoners of War of 12 August 1949, 75
UNTS 135 (entered into force 21 October 1950); Geneva Convention (IV) relative
to the Protection of Civilian Persons in Time of War of 12 August 1949, 75 UNTS
287 (entered into force 21 October 1950).
27 Robin Coupland, “Humanity: What Is It and How Does It Influence
International Law?”, International Review of the Red Cross, Vol. 83, Nº. 844,
2001, p. 972. See also Robin Coupland, “The Humanity of Humans: Philosophy,
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ambiguity backwards in time, Coupland examines the foundational
texts of the ICRC, which contain a concept of humanity more akin
to “humanity-sentiment” than to “humanity-humankind”, but fail
to differentiate between the two.28
Humanity’s opposite, inhumanity, is perhaps more instructive,
since it is more clearly defined in international law, and it is
possible to identify the absence of humanity-as-sentiment in acts
of inhumanity.29 Such acts include torture, degradation and illtreatment. Coupland suggests humanity “arises from and signifies
restraining the capacity for armed violence and limiting its effects
on security and health”.30 For example, international law related
to arms control and disarmament promotes humanity by reducing
the likelihood of war and otherwise constraining the use of armed
force. Human rights law focuses on personal/individual security.
IHL bridges the two, and promotes humanity by protecting personal
security and health in situations of armed conflict.
Like Coupland, legal scholar Ruti Teitel traces the development
of what she terms “humanity law” over time, suggesting the
evolution of a new normative order. She argues that a shift has
occurred in the way law is applied and even conceptualized, in favour
of the protection of individuals and peoples. As a legal framework,
humanity law encompasses IHL, human rights law and criminal
justice law and emphasizes the “protection and preservation of

Science, Health, or Rights?”, Health and Human Rights, Vol. 7, Nº. 1, 2003, pp.
159–166; and Thomas W. Laqueur, “Mourning, Pity, and the Work of Narrative
in the Making of ‘Humanity’”, in Richard Ashby Wilson and Richard Brown
(eds), Humanitarianism and Suffering: The Mobilization of Empathy, Cambridge
University Press, Cambridge, 2009.
28 See R. Coupland, “Humanity”, above note 27.
29 The advantage of defining something by its absence is its precision. While
clearly important to any conceptualization of humanity, confining the principle of
humanity to its negative meaning significantly narrows its scope since this only
prohibits certain acts and does not encourage the compassion, respect or dignity
implied in Pictet’s conception or other articulations of the principle of humanity.
Johan Galtung, a prominent peace scholar, offers a similar critique of definitions of
peace that are limited to the absence of war. Johan Galtung, “Violence, Peace and
Peace Research”, Journal of Peace Research, Vol. 6, Nº. 3, 1969.
30 R. Coupland, “Humanity”, above note 27, p. 988. See also Jonathan Glover,
Humanity: A Moral History of the 20th Century, 2nd ed., Yale University Press,
New Haven, CT, 2012.
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persons and peoples”31 in situations of violence. Humanity law has,
over time, restricted State sovereignty and the use of force. This
arises in part because many contexts are neither at war nor at peace
in a traditional legal sense – thus, the law applies beyond situations
of armed conflict and specifies a minimum order – and because
State boundaries are no longer sacrosanct (e.g., a consequence of the
effects of climate change that ignore borders and the prosecution of
human rights violations in countries other than where the violations
occurred). The end result is a legal regime that operates in favour
of humanity rather than protecting the rights of States, and that
restricts the excesses of State action.32 Similarly, in articulating the
unique value of the principle of humanity, Hugo Slim argues for the
application and ownership of humanity beyond the humanitarian
community, precisely because of its prophetic power to restrict the
excesses of war.33
Both Coupland and Teitel recognize a fundamental tension
between the individual nature of rights and the collective and social
nature of human societies. Teitel suggests that the “law of humanity
affirms the role of the individual within a layered conception that also
31 Ruti G. Teitel, Humanity’s Law, Oxford University Press, Oxford, 2011, p. 13.
Legal theorist Costas Douzinas offers a counterpoint, distinguishing between the
empirical universalism of the number of States that have ratified a given treaty and
an idealized, normative universality of the human rights regime. He writes: “The
community of human rights is universal but imaginary; universal humanity does
not exist empirically and cannot act as a transcendental principle philosophically.”
Costas Douzinas, “Humanity, Military Humanism and the New Moral Order”,
Economy and Society, Vol. 32, Nº. 2, 2002, p. 160.
32 Arguments such as Teitel’s are akin to the International Commission on
Intervention and State Sovereignty (ICISS)-defined “Responsibility to Protect”
(R2P). The ICISS hallmark report from 2001 makes the case for the responsibility
of the international community to uphold human rights – in situations of genocide,
war crimes, ethnic cleansing or crimes against humanity – in the event that a State
is unwilling or unable to offer such protection. ICISS, Responsibility to Protect,
International Development Research Centre, Ottawa, 2001. It thereby subordinates
State sovereignty to the responsibility to protect. UN Security Council Resolution
1674, 28 April 2006, based on R2P, codifies into law the prevention of armed conflict
and the protection of civilians, including gender-based and sexual violence.
33 Hugo Slim, “Sharing a Universal Ethic: The Principle of Humanity in War”,
International Journal of Human Rights, Vol. 2, Nº. 4, 1998. In his more recent
book Humanitarian Ethics, Slim frames his discussion of humanity in terms of
ethics and the need to interpret and balance between conflicting principles. Hugo
Slim, Humanitarian Ethics: A Guide to Morality of Aid in War and Disaster, Oxford
University Press, Oxford, 2015, pp. 40–45.
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takes account of the collective character of contemporary violence”,34
despite the conflictual nature of the individual and collective “faces”
of humanity. Others have likewise interrogated this tension, in the
form of the universal duties and the particular aspects of one’s social
identities, including citizenship. For example, Bhikhu Parekh writes:
Even as the citizen’s legal and political obligations should
not lightly override his familial, ethnic, religious and other
duties, neither should they ignore the universal obligations
of his humanity, including such negative and positive ones
as the duties to respect other human beings, to acknowledge
their claims to equal consideration, to take account of their
interests when one’s actions affect them, not to cause them
harm, to relieve their suffering, and to help them flourish
within the limits of one’s capacities and subject to one’s other
obligations.35

The agreements and disagreements within the law are
instructive on several points in relation to the conceptualization of
humanity and its application. First, in relation to the humanitarian
response, the principle of humanity, as articulated in law, restricts
the permissible actions of fighting forces and thereby the excesses
of war. While not defining humanity in a positive sense, these
restrictions define the absence of humanity in articulating what
constitutes inhumane practice. Moreover, the law highlights a
central tension between individual rights and the collective or social
identities that moderate these rights. Finally, these legal discussions
presage the inherent tensions, discussed below, between an inclusive
and universal humanity and its exclusive and unequal application
in reality. Under the law, humanity is universal and equal. Yet the
interlocking tensions described above represent the gap between the
legal, aspirational – not yet enacted – elements of humanity that
motivate a compassionate, humanitarian response and the pragmatic
yet imperfect reality of its implementation as a principle.

THE INHERENT TENSIONS OF HUMANITY
The philosophical debates about humanity revolve around the
tension between the universal and the particular, with overlapping
34 R. Teitel, above note 31, p. 33.
35 Bhikhu Parekh, “Rethinking Humanitarian Intervention”, International
Political Science Review, Vol. 18, Nº. 1, 1997, p. 61.
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implications for who is included and who is excluded. They
therefore relate to the equality and inequalities of humanity. The
philosophical debates place in stark relief the deficits and imperfect
implementation of a universal and equal conceptualization of the
principle of humanity.
As an abstract yet emotive concept, humanity denotes the
universality of the human being. We, as humans, are the same; we
are one. As humans, we are not simply reducible to our biology and
basic needs. Our lives are lived in rich and affective detail; we possess
individual and unique biographies.36 Hugo Slim refers to this as the
value of humanity. It is precisely the affective appeal to compassion
and even love that motivates humanitarian acts. The humanitarian
act in response to armed conflict and natural disaster restores
humanity by providing assistance and protection, particularly for
those living in extremis. This is the virtue of humanity, which
encourages us to act humanely toward others.37
Yet the universalist entreaty of humanity masks a central tension
between the appeal to sameness, on the one hand, and particularism,
on the other. To assume all humans are the same, and thus equal,
simultaneously assumes no difference and essentializes people to
their “bare” and biological lives.38 Saving lives involves counting
lives, which reduces individual human beings to a dichotomous and
minimalist state of living or dead.39 In practice, this often means that
some lives are valued over others: those affected by natural disaster
over those enmeshed in violent conflict,40 refugees over internally
displaced or international over national aid workers.

36 For more on the distinction between biologic and biographical lives, see Didier
Fassin, “Humanitarianism as a Politics of Life”, Public Culture, Vol. 19, Nº. 3,
2007; and H. Slim, Humanitarian Ethics, above note 33, p. 48.
37 Ibid., pp. 45–55.
38 The notion of “bare life” draws upon the work of Giorgio Agamben. Those cited
here, including Michel Agier, Dider Fassin and Jennifer Hyndman, are scholars who
draw upon Agamben in their critiques and fall within the tradition of Foucauldian
critical theory. See Giogio Agamben, Homo Sacer: Sovereign Power and Bare Life,
translation by Daniel Heller-Roazen, Stanford University Press, Stanford, CA, 1998.
39 C. Calhoun, above note 24.
40 Rony Brauman, “Global Media and the Myths of Humanitarian Relief: The
Case of the 2004 Tsunami”, in Richard Ashby Wilson and Richard D. Brown
(eds), Humanitarianism and Suffering: The Mobilization of Empathy, Cambridge
University Press, Cambridge, 2009.
THE PRINCIPLE OF HUMANITY AND THE SA
F EEGRUEASRPDE COTF FTOHRE HHUUM
MAANN DP IEGRNSIOT N
TH
Y

111

A number of scholars of humanitarianism deconstruct this
tension, with particular reference to refugees.41 Humanity, according
to Michel Agier, suggests a complete and essentializing identity, “with
no room for inequality”.42 This mass of humanity is also a world of
nameless victims, devoid of religion, sex or political opinion.43 He
writes: “Inside the camps, the category of ‘refugee’ is itself divided into
several distinct subcategories of ‘vulnerability,’ which end up creating
a hierarchy of misery.”44 Thus, for Agier humanity is a fictional
identity that categorizes people generically as “universal victims”,
and operationally as members of a specific, vulnerable group, such
as unaccompanied children or female-headed households. In order
to be recognized, people must submit to the absolute (bio-)power
of humanitarian agencies, sharing information, recounting trauma
and embodying or showing injuries. In this, humanitarians hold the
power to narrate and shape the biographies of other people’s lives.
Humanitarians are therefore witnesses, while those they help are too
often passive objects in the stories that engulf them.45
Jennifer Hyndman, like Agier, points out the inherent tension
between an essentialist identity and one based on difference.
Focusing on UN humanism and the role of culture as shared
humanity and culture as a basis of difference, she asks: “How, in
the context of humanitarian assistance, can one practically avoid
the consequences of constructing subjects as universal ï a move
which effectively subsumes differences of gender, ethnicity, and
nationality ï without essentializing identities and reifying these
same categories?”46 Countering this essentialism, she suggests,
requires engaging with the particular cultures, politics and histories
41 See also Liisa Malkki, “Speechless Emissaries: Refugees, Humanitarianism, and
Dehistoricization”, Cultural Anthropology, Vol. 11, Nº. 3, 1996.
42 Michel Agier, “Humanity as an Identity and Its Political Effects (A Note on
Camps and Humanitarian Government)”, Humanity: An International Journal of
Human Rights, Humanitarianism, and Development, Vol. 1, Nº. 1, 2010, p. 33.
43 Recognizing the fact that fundraising appeals linked to individuals, as opposed
to a “mass of humanity”, are more successful, many aid agencies reference a specific
individual and the ability of donations to better his or her life and community.
44 M. Agier, above note 42, p. 39.
45 D. Fassin, above note 36, p. 518.
46 Jennifer Hyndman, “Managing Difference: Gender and Culture in Humanitarian
Emergencies”, Gender, Place and Culture, Vol. 5, Nº. 3, 1998, p. 242. Hyndman
examines these and other issues in more depth in Managing Displacement:
Refugees and the Politics of Humanitarianism, University of Minnesota Press,
Minneapolis, MN, 2000. While somewhat dated, her analysis demonstrates both
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of the displaced. Didier Fassin similarly highlights the tension
between humanity’s universalism and its particularism, where its
aspirations are universal yet its enactment is rooted in inequality
and difference, which are invariably particular.47 Others interrogate
the universal and particular aspects of humanity with reference to
“enlarging the circle of moral inclusion”.48
A related critique concerns humanity and charity, which
highlights the inequalities and hierarchies between the beneficiaries/
recipients and the providers of humanitarian assistance. In fact,
humanity enacted as charity is often predicated on hierarchy, where
those of higher status and means give of their excess to those with less,
and thereby incur obligations on the part of the latter to the former.49
Jeffrey Stout refers to charity as the “gift that keeps on taking”.50
These exchanges are inherently unequal and even disempowering.
Other critiques focus on the visual portrayal of the “beneficiaries”
of assistance in advertising and advocacy campaigns, suggesting that
many of the images implicitly remove the victim’s humanity.51 Even
the terminology of beneficiaries and recipients can be disempowering.
The narrative of the “beneficiary” highlights the unequal balance
of power and resources in charitable exchange and removes any
possibility of agency on the part of the recipient of assistance. This
inequality also manifests in the marginalization of local expertise and
the long-standing tension between the universal and the particular and the stillcurrent relevance of her critique.
47 Didier Fassin, “Inequality of Lives, Hierarchies of Humanity: Moral
Commitments and Ethical Dilemmas of Humanitarianism”, in I. Feldman and M.
Ticktin (eds), above note 10.
48 Ilana Feldman and Miriam Ticktin, “Introduction: Government and
Humanity”, in I. Feldman and M. Ticktin (eds), above note 10, p. 4; T. W. Laqueur,
above note 27; Seyla Benhabib, The Rights of Others: Aliens, Residents and Citizens,
Cambridge University Press, Cambridge, 2004.
49 T. W. Laqueur, above note 27; M. Mauss, above note 11. Michael Walzer, in
contrast, suggests that humanitarianism is both charity and duty, a “two-in-one” in
which we as individuals “choose to do what we are bound to do”. Michael Walzer,
“On Humanitarianism: Is Helping Others Charity, or Duty, or Both?”, Foreign
Affairs, Vol. 90, Nº. 4, 2011, p. 80.
50 Jeffrey Stout, Blessed Are the Organized: Grassroots Democracy in America,
Princeton University Press, Princeton, NJ, 2010. I heard Stout use this phrase in a
lecture on his book presented at the Kroc Institute, University of Notre Dame, on
18 October 2013.
51 See, for example, Denis Kennedy, “Selling the Distant Other: Humanitarianism
and Imagery – Ethical Dilemmas of Humanitarian Action”, Journal of Humanitarian
Assistance, 28 February 2009, available at: http://sites.tufts.edu/jha/archives/411.
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resources in humanitarian response, where outsider and technical
knowledge is elevated above the contextualized and lived expertise of
those affected by natural disaster or violence.52
These hierarchies characterize the relationships between
aid workers/agencies and beneficiaries, as well as aid workers as a
category. In deconstructing humanitarianism, Fassin highlights the
“hierarchies of humanity”53 that emerge in humanitarian response
– hierarchies that value soldiers’ lives over those of civilians, the
“freely sacrificed lives of aid workers”54 set against the lives of the
populations engulfed in the violence, and the lives of expatriate
over national staff members. Thus, the hierarchies exist both in
relation to external actors (e.g., soldiers or the civilian populations
that humanitarian agencies assist) and within aid agencies. These
particular and unequal hierarchies are at odds with the universal
character of humanity.
As a category of actors, aid workers (referring to the staff of
humanitarian as well as multi-mandate development organizations)
are exceptionalized, a category that serves to mark them as separate
and special under the law and in the spotlight of media attention.
Under international law, aid workers, and UN and associated
personnel in particular, receive special protections that accrue
because of their status as aid workers.55 This legal protection codifies
the hierarchy between aid workers and civilians more generally, even
though they are also civilians, and already deserving of the more
extensive protections outlined for civilians under international law,
including IHL.56
52 This issue has received and continues to receive attention. See, for example,
Alex de Waal, Famine Crimes: Politics and the Disaster Relief Industry in Africa,
James Currey, Oxford, 1997. For a more recent account, see Séverine Autesserre,
Peaceland: Conflict Resolution and the Everyday Politics of International
Intervention, Cambridge University Press, Cambridge, 2014.
53 Didier Fassin, Humanitarian Reason: A Moral History of the Present, University
of California Press, Berkeley, CA, 2012, p. 223.
54 Ibid., p. 227; D. Fassin, above note 47.
55 E.g., Convention on the Protection of UN and Associated Personnel, 9 December
1994, UNTS 2051 (entered into force 15 January 1999); Optional Protocol to the
Convention on the Protection of UN and Associated Personnel, 8 December 2005,
Doc. A/60/518 (entered into force 19 August 2010); UNSC Res. 1502 (2003); and
Rome Statute of the International Criminal Court, 17 July 1998, 2187 UNTS 90
(entered into force 1 July 2002), Art. 8(2)b(vii).
56 For an in-depth discussion of the concept of humanitarian exceptionalism and
the legal protections for aid workers, see L. Fast, above note 25, pp. 197–207. On
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This unequal treatment of aid workers and civilians likewise
characterizes media stories. The deaths of civilians, for instance,
usually appear as “dozens” or “hundreds” or, in the extreme cases,
“thousands” of unidentifiable and nameless civilians who are killed
in war, armed conflict or natural disaster. For example, recent
headlines read “Europe Hesitates as Thousands Die Annually on
Mediterranean”,57 “Dozens Die in New Tremor” in Nepal,58 and “More
than 10,000 Afghan Civilians Died or Were Injured in 2014”.59 Their
deaths are often condemned, with calls to track down or punish the
perpetrators. At other times, their deaths are relegated to obscurity,
not even appearing in mainstream news sources. The deaths of aid
workers likewise appear in news stories with depressing frequency. In
contrast, however, their deaths are usually individual, with names,
faces, biographies, accolades about their selfless work and descriptions
of the grief of the families, friends and colleagues they leave behind.60
It is not that aid workers are not deserving of these tributes ï
they usually are ï but their powerful and individual stories exist
in marked contrast to those of the affected civilians they help,
who comprise a nameless and faceless humanity. Bombarding the
consumer of news with the names and stories of every individual
is not only impossible but is bound to backfire as people become
numb to suffering. Yet it is precisely the individuality and specificity
legal protections, see also Kate Mackintosh, “Beyond the Red Cross: The Protection
of Independent Humanitarian Organizations and Their Staff in International
Humanitarian Law”, International Review of the Red Cross, Vol. 89, Nº. 865, 2007.
57 Max Ehrenfreund, “Europe Hesitates as Thousands Die Annually on
Mediterranean”, Washington Post, 21 April 2015, available at: www.washingtonpost.
com/blogs/wonkblog/wp/2015/04/21/wonkbookeurope-hesitates-as-thousands-dieannually-on-mediterranean/.
58 BBC News, “Nepal Earthquake: Dozens Die in New Tremor near Everest”, BBC
News, 12 May 2015, available at: www.bbc.com/news/world-asia-32701385.
59 Sudarsan Raghavan, “More than 10,000 Afghan Civilians Died or Were
Injured in 2014, UN Says”, Washington Post, 18 February 2015, available at:
www.washingtonpost.com/world/more-than-10000-afghan-civilians-died-or-wereinjured-last-year-un/2015/02/18/90aab7c6-b753-11e4-9423-f3d0a1ec335c_story.
html.
60 When ten aid workers were killed in Afghanistan, stories of their work and
lives appeared in multiple news stories. See CNN Wire Staff, “A Look at the 10
Aid Workers Killed in Afghanistan”, CNN, 9 August 2010, available at: www.cnn.
com/2010/WORLD/asiapcf/08/09/afghanistan.victims.list/; and Shaila Dewan
and Rod Nordland, “Slain Aid Workers Were Bound by Their Sacrifice”, New
York Times, 9 August 2010, available at: www.nytimes.com/2010/08/10/world/
asia/10aidworkers.html?_r=0.
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of the human stories that evoke empathy and sadness and that
give power to memorials such as the Vietnam Memorial (United
States), Yad Vashem (Israel) and Tuol Sleng (Cambodia), all of which
name individual victims. While human rights organizations employ
specific stories to evoke an emotional reaction ï whether revulsion
for the act or for the perpetrator ï and elicit action, humanitarians
often rely upon sheer numbers and their nameless/faceless corollary
to prompt a similar reaction.61 The unequal treatment allotted to
aid workers and civilians is yet another example of the particularism
that characterizes the imperfect ideal of universal humanity.
Within aid agencies, the hierarchy manifests in terms of the
treatment, resources, salary and benefits that accompany the status
of international/expatriate and national or local staff. The salaries
and benefits of international aid workers, including base pay, paid
leave, health and other insurance, training opportunities and even
evacuation in the case of violence, usually far surpass those offered to
national staff. Even multiple subcategories exist within the category
of “national staff”. Regional (those from neighboring countries) and
local staff (from the village or area in which they work) are treated
as national staff, even though they are more or less familiar with the
cultural context in which they operate and face different risks.62 Only
61 Amnesty International advocates for specific victims of human rights abuses,
and Human Rights Watch often employs individual stories in its reports. The Human
Rights Data Analysis Group (HRDAG) triangulates lists of victims through multiple
systems estimation to arrive at overall counts of human rights violations. See Megan
Price, “When Data Doesn’t Tell the Whole Story”, HRDAG, 7 May 2015, available
at: https://hrdag.org/when-data-doesnt-tell-the-whole-story/. The use of child
sponsorship and of individual representative stories to highlight the positive effects of
a donation are exceptions, whereby humanitarians employ individual narratives. Yet,
as Fassin points out, all of these are examples where people’s biographical lives are
narrated by a more powerful other. See D. Fassin, above note 36.
62 For example, in research based in East Africa (Kenya, South Sudan and Uganda),
staff from different regions of a country or from neighboring countries faced different
risks based on where they were from, even though they tended to be lumped together
as national staff and often received little or no customized training or benefits. See
Larissa Fast, Faith Freeman, Michael O’Neill and Elizabeth Rowley, The Promise
of Acceptance: Insights into Acceptance as a Security Management Approach from
Field Research in Kenya, South Sudan, and Uganda, Save the Children, Washington,
DC, 2011, available at: http://acceptanceresearch.org/reports/final-report/. Even
though the example originates in East Africa, it is arguably relevant beyond this
region and points to the importance of disaggregating risk according to multiple
characteristics, including birthplace/location, ethnicity and nationality as well as
job position and gender, and the subsequent complexity of risk management.
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occasionally do such hierarchies penetrate the public discourse. For
example, given the significant burden of risk for those directly involved
in caring for Ebola victims, international agencies faced the dilemma
of recruiting foreign health workers to assist with the Ebola crisis
response. While some victims with foreign passports were evacuated
and received care in their home countries, the costs involved in
evacuating individuals are significant. Instead, US officials decided
to build a state-of-the-art medical facility in Monrovia to treat Ebola
health workers, both from abroad and from Liberia.63 While still
indicative of an inequality between Ebola victims as civilians and
as health workers, this hierarchy also addresses the higher risk that
health workers face in the Ebola response.
Clearly, particularities, exclusivities and inequalities characterize
the principle of humanity, as expressed in humanitarian response.
These systemic tendencies are problematic, and the tensions
they elicit will continue to characterize humanitarian response.
Acknowledging them is crucial, even as their manifestations are not
set in stone. Unpacking the gestures of humanitarianism suggests
the need to first identify, then to gradually chip away, and ideally
to dismantle the hierarchies and exclusions that characterize the
humanitarian endeavour. Instead, we must look to the sets of
transformative practices and everyday actions that embody humanity
and challenge the essentialism and exclusions of institutionalized
humanitarianism. It is toward these everyday gestures and practices
that operationalize the principle of humanity, and thereby enlarge
the circle of moral inclusion, that the article now turns.

OPERATIONALIZING HUMANITY
The inherent tensions of the principle of humanity and the
critiques that accompany them raise fundamental questions for
humanitarians to ponder, and ponder them they must. The critiques,
however, often fail to take account of the ways in which humanity is,
could and should be enacted in everyday actions and relationships,
and how these point to the possibility of a more inclusive, effective
and diverse humanitarian response. Thus, the tensions help to
63 Sheri Fink, “Treating Those Treating Ebola in Liberia”, New York
Times, 5 November 2014, available at: www.nytimes.com/2014/11/06/
world/africa/treating-those-treating-ebola-in-liberia.html?emc=edit_
th_20141106&nl=todaysheadlines&nlid=26958110&_r=0.
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illuminate ways that humanity could be and already is better
operationalized.
Three transformative practices and everyday actions hold
the promise of moderating the inherent tensions of humanity:
affirming local context and capacity; adopting vertical and horizontal
accountability; and valuing proximity and presence. These, and
the relationships they foster, occur at both the individual and
organizational levels and are enacted in the mundane yet crucial
daily interactions that take place between colleagues, partners and
affected communities. These practices represent what is commonly
recognized in existing codes of conduct as good practice and ethical
conduct, even if not consistently applied. Yet they are not simply this;
they are also manifestations of the principle of humanity. In breaking
apart humanity into its daily and component parts, it acquires new
meaning and operational implications. Making humanity less abstract
and grounding it in everyday action and transformative practices
can help to lodge the principle at the forefront of the humanitarian
consciousness. Linking these actions to the principle of humanity
not only makes the principle more tangible but also grounds efforts
to reform the system in the principles. Taken seriously, they imply
a profound reorientation of the ways in which humanitarianism is
enacted.

AFFIRMING LOCAL CONTEXT AND CAPACITY
A consistent critique of the humanitarian response, identified
above, is that it ignores or undermines local actors. Humanitarians are
driven by the urgency of need before them, yet rushing in with outside
resources and expertise displaces the local. When the international
system moves in, it creates a wave of international resources and
attention that overwhelms existing actors and responses that both
predate and outlast international attention and action. Related
critiques highlight a dearth of listening and a tendency to privilege
immediate action over reflection or deliberation. These critiques deftly
identify the imperfect and hierarchical implementation of humanity
as manifested in an unequal valuing of the knowledge, actions and
expertise of those involved in giving and receiving assistance. These
are manifestations of a conceptualization of humanity that elevates
the universal over the particular.
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Moreover, a conceptualization that relies solely upon the
universality of humanity leaves no room for difference or for the role
of culture. Among other things, the Ebola crisis and accompanying
response have highlighted the necessity of cultural awareness and
engaging the community in an emergency, not only in addressing
public health crises but arguably for the more traditional humanitarian
responses as well. For example, anthropological analyses of funerals
and marriage rituals shed light on how and why Ebola spread between
communities.64 As one EVD responder passionately argued:
But in a public health emergency of this scale and danger,
patient communication and counseling can be brushed aside
under the pretext of urgency. Ebola patients can be considered
mere disease-carriers rather than complicated, emotional
human beings ï and while at the highest levels reducing
transmission is the top priority, neglecting the humane aspects
of care can gravely undermine the public health response.…
But while cultural differences could contribute to the tension,
it may also be that more universally human processes are
going unacknowledged. In what culture would it be acceptable
or productive to walk into a village and so brusquely identify
and inform people that they have only days to live?65

In the passage, the author makes a case for seeing individual
victims as “complicated, emotional human beings”, for attention to
the ways in which humanitarians deliver care, and for the importance
of seriously considering mental health and the socio-cultural aspects
of a response. All can be linked to a conceptualization of humanity
that is both individual and rooted in social identity, and that affirms
the particular, local context.
The humanitarian community is awakening to the role of
culture and society as key determinants of the effectiveness of a
humanitarian response. Aid programmes that are designed to “go
slow to move fast” and that build from local and existing expertise and

64 Paul Richards and Alfred Mokuwa, “Village Funerals and the Spread of Ebola
Virus Disease”, Cultural Anthropology Online, 7 October 2014, available at: www.
culanth.org/fieldsights/590-village-funeralsand-the-spread-of-ebola-virus-disease.
65 Raphael Frankfurter, “The Danger of Losing Sight of Ebola Victims’ Humanity”,
The Atlantic, August 2014, available at: www.theatlantic.com/health/print/2014/08/
the-danger-in-losing-sight-of-ebolavictims-humanity/378945/.
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resources do exist.66 The 2014 World Disasters Report67and the 2015
World Development Report68 are devoted to the role of culture and the
importance of human behaviour and social norms in emergencies,
disaster response and development. Cultural norms and behaviours,
for instance, influenced both the spread of Ebola and arguably its
mitigation. Anthropologists and other social scientists commented
on various aspects of the response, from the histories of conflict and
distrust of government to the cultural practices surrounding burials,
and how these influenced the spread of the disease.69 Indeed, the
international response to the Ebola crisis was the first in which
the UN employed an anthropologist as part of the mission.70 After
the chaos of the first months, agencies adapted their programming
to better reflect the cultural context. These acts represent moves
forward in better adapting emergency programming to context. It
remains to be seen whether and how the valuing of culture will
translate into the future. Operationalizing humanity, however,
calls for a humanitarian response that affirms the particular – local
actors, responses and cultural context – and not simply an abstract
universal. As such, it suggests the need for greater humility on the
part of international actors involved in humanitarian response, a
humility that is geared toward the idea of contribution to the size,
scope or effectiveness of a response as opposed to attributing these
factors solely or primarily to individual agencies or non-local actors.
66 Mary B. Anderson, Dayna Brown and Isabella Jean, Time to Listen: Hearing
People on the Receiving End of International Aid, CDA Collaborative Learning
Projects, Cambridge, MA, 2012.
67 International Federation of Red Cross and Red Crescent Societies, World
Disasters Report, 2014: Focus on Culture and Risk, Geneva, 2014, available at:
www.ifrc.org/world-disasters-report-2014.
68 World Bank Group, World Development Report, 2015: Mind, Society and
Behavior, Washington, DC, 2015, available at: http://econ.worldbank.org/WBSITE/
EXTERNAL/EXTDEC/EXTRESEARCH/EXTWDRS/EXTNWDR2013/0,,content
MDK:23330018~pagePK:8258258~piPK:8258412~theSitePK:8258025,00.html.
69 See, for example: www.ebola-anthropology.net and www.culanth.org/
fieldsights/585-ebola-in-perspective. Many of these analyses rightly deconstructed
the response, providing contextual interpretation that helped explain some of the
failures of the early days of the response. Unfortunately, however, not all took the
next step of suggesting practical steps for how responders could have taken account
of the cultural context in their programming.
70 Anthony Banbury, “Creating UNMEER: Ebola and the UN’s First Emergency
Health Mission”, International Peace Institute Webcast, 3 February 2015, summary
available at: www.ipinst.org/events/speakers/details/597-banbury-credits-ban-withmobilizing-un-ebola-esponse.html.
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ADOPTING HORIZONTAL AND VERTICAL ACCOUNTABILITY
The concept of accountability in humanitarian response has
received significant attention in the practice-focused and scholarly
literatures.71 The call to operationalize humanity and the inherent
tensions discussed above together suggest at least two important sets
of practices related to accountability. First, the tensions highlight
the hierarchies and inequalities that are baked into the current
humanitarian system, particularly with respect to the treatment
(e.g., pay scales) and classification of staff that provide access to
benefits or resources (e.g., as “relocateable” in cases of violence
breaking out and forcing agencies to withdraw staff). Equality
does not imply sameness. While some inequalities are inevitable,
the operationalization of humanity demands attention to these
inequalities. This type of accountability is horizontal, referring
to the need for accountability within aid agencies and all of their
constituent staff members. For example, security management has
too often focused on international as opposed to national staff.72
Operationalizing humanity requires analysis of the differential risk
that all staff face and accounting for this in security management
plans, such as through better access to training and other resources,
and through adaptive and contextualized security measures. It
suggests the need to provide for better mental health support for
all staff. The above conceptualization of the principle of humanity
suggests that it is impossible, and even inappropriate, to strive for
or guarantee the same treatment for all staff. Yet it does require
an assessment of the ways that aid agency policies and procedures
support an exclusivist interpretation of humanity. It encourages
agencies to take steps to rectify these exclusions and inequalities.
71 For more on accountability in humanitarian response, see the Humanitarian
Accountability Partnership website, available at: www.hapinternational.org.
For academic literature, see, among others, Dorothea Hilhorst, “Being Good at
Doing Good? Quality and Accountability of Humanitarian NGOs”, Disasters,
Vol. 26, Nº. 3, 2002; and Thomas D. Kirsch, Paul Perrin, Frederick M. Burkle,
William Canny, Susan Purdin, William Lin and Lauren Sauer, “Requirements for
Independent Community-Based Quality Assessment and Accountability Practices
in Humanitarian Assistance and Disaster Relief Activities”, Prehospital and Disaster
Medicine, Vol. 23, Nº. 3, 2012.
72 See L. Fast, above note 25; and Abby Stoddard, Adele Harmer and Katherine
Haver, Aid Worker Security Report. Spotlight on Security for National Aid Workers:
Issues and Perspectives, Humanitarian Outcomes, New York, 2011.
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A second set of practices is linked to the affirmation of local
context and capacity and suggests the need for vertical accountability,
not only “upward” to donors but also “downward” to those affected
by violent conflict, disasters or other crises. The call for greater
accountability to the recipients of assistance, particularly refugees
and displaced persons, is not new.73 An evolution in this concept,
linked to the technological advances of our world, is to conceive of
this accountability in terms of the need to provide information to and
to hear from affected communities and to use this information to
adapt programming to better reflect context. Drawing upon the 2005
World Disasters Report, a 2013 UN Office for the Coordination of
Humanitarian Affairs (OCHA) report identified information as a basic
need in emergency response, linking it to the concept of human rights:
Humanitarian organizations have an operational and moral
obligation to incorporate information into their work. It is demanded
by the communities and individuals that humanitarian organizations
serve. The freedom to seek, receive and impart information is part of
the Universal Declaration of Human Rights.74
Seeking out the perspectives of affected community members,
carefully listening to them and, perhaps most critically, responding
through programme adaptation are therefore requisite components
of operationalizing the principle of humanity.

VALUING PRESENCE AND PROXIMITY
A final practice that emerges from the discussion of the
inherent tensions relates to the dangers of essentializing identities.
Critics have commented on the monolithic and impersonal
humanitarian system. Michel Agier, for example, asserts that the
function of humanitarian organizations, “while technically distinct,
tends to merge in everyday life into the manifestation of a single
international, and totally sovereign, force”.75 He later writes that the
“humanitarian apparatus [is] a contemporary system of government
and power, where control and assistance are entangled”.76 Such a
73 See, for example, M. Agier, above note 42; and J. Hyndman, Managing
Displacement, above note 46.
74 UN OCHA, Humanitarianism in the Network Age, Policy and Studies Series,
OCHA, New York, 2013, p. 56.
75 M. Agier, above note 42, p. 34.
76 Ibid., p. 42.
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system essentializes those whom it purports to assist. Yet this
analysis ignores the ways by which everyday practices reinforce
and can challenge this totality, and assumes that the recipients of
assistance are not necessarily capable of distinguishing between
organizations within a system of control and assistance. This is
both fundamentally true and incorrect, since community members
can and do distinguish between organizations and their technical
expertise.77 Individual, everyday acts of compassion and respect do
matter, and can pierce the monolithic identity of a “humanitarian
government”. In the words of Vincent Cochetel, an aid worker who
was kidnapped in Chechnya in 1998 and held captive for 317 days:
I think helping people in danger is responsible. In that war
[Chechnya], that nobody seriously wanted to stop ï and we
have many of these today ï bringing some assistance to people
in need or a bit of protection was not just an act of humanity,
it was making a real difference for the people.78

Years later, a South Sudanese community remembered and
celebrated a specific aid worker who assisted and stayed with them
– who accompanied and literally walked with them – through the
years of violence.79
Countering essentialist identities requires seeing people as
individuals who defy the confines of their labels and as needing more
than the basic necessities. The value of humanity, then, cannot be
restricted to simply providing protection or things, such as food, clean
water, seeds or tools. It must also encompass the value of remaining
present and proximate to those in need. Humanitarian assistance,
as most aid workers know, is not only about providing assistance
or protection. It is about how this assistance and protection are
77 See Larissa Fast, Reginold Patterson, Alfred Amule, Simon Bonis, Lasu Joseph,
Anthony Kollie, James Luer Gach Diew, Sirocco Mayom Biar Atek, Christopher
Nyamandi and Jimmy Okumu, South Sudan Country Report: Key Findings from
Field Research on Acceptance in South Sudan, Save the Children, Washington,
DC, 2011, available at: http://acceptanceresearch.org/reports/south-sudan-countryreport; Laura Hammond, “The Power of Holding Humanitarianism Hostage and
the Myth of Protective Principles”, in M. Barnett and T. G. Weiss (eds), above note
24, pp. 172–195.
78 Vincent Cochetel, “Attacks on Humanitarians Are Attacks on Humanity”,
TEDx, Place des Nations, Geneva, 11 December 2014, published on 8 January
2015, available at: www.youtube.com/watch?v=1F5CsD2ekSA.
79 Personal interview, South Sudan, April 2011.
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provided, and the profound value of knowing that others are paying
attention. Some organizations, such as Médécins Sans Frontières,
refer to witnessing, while others call this solidarity,80 which implies
a greater degree of affinity toward a particular group.81 The value
of presence, therefore, is part of the power of the humanitarian
response. This presence, however, points to the intangible aspects of
the humanitarian response. Presence denotes “being present” as well
as accompanying and “walking beside” those affected by disaster, war
or armed conflict over the long haul.
The implications of such a conceptualization are not trivial.
In particular, it questions the turn toward “remote management”
in insecure contexts, where international staff leave and national
staff remain to carry out programming. Proximity and presence
require outsiders, and as a consequence, they imply a significant
degree of risk. Witnessing by those who are in some way embedded
within the context is important, yet it is the presence of a proximate
outsider that provides its deterrent effect. Proximity and presence
also challenge the use of fortified measures as elements of a security
or risk management approach, which further separate aid workers
from the people they assist. The benefits and drawbacks of remote
management are contested,82 as is the value of humanitarian
“bunkers” that more closely resemble fortified military compounds
than aid agency offices or guesthouses.83 These measures complicate
any effort to be truly present in the midst of violence. A humanitybased humanitarianism requires, at minimum, a concerted
evaluation of the intangible costs of these approaches, particularly in
the most dangerous places.84
80 The MSF Charter refers to “bearing witness” (www.msf.org/msf-charter-andprinciples). Norwegian People’s Aid refers to “solidarity in practice” (www.npaid.
org/About-us), and Catholic Relief Services adopts solidarity as a guiding principle
(www.crs.org/about/guiding-principles.cfm).
81 Obviously, solidarity in the sense of affirmation or endorsement of a specific
group or agenda is at odds with the humanitarian principles of neutrality and, in
some cases, impartiality. Solidarity-as-presence, in the sense of accompaniment
for affected populations, however, might occupy a metaphorical space between
neutrality and solidarity-as-endorsement.
82 See, e.g., Joe Belliveau, ‘“Remote Management’ in Somalia”, Humanitarian
Exchange, Nº. 56, January 2013, pp. 25–27.
83 Mark Duffield, “Risk Management and the Fortified Aid Compound: Everyday
Life in Post-Interventionary Society”, Journal of Intervention and Statebuilding, Vol.
4, Nº. 4, 2010, pp. 453–474.
84 L. Fast, above note 25.
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HUMANITY AS EMBODYING THE RELATIONAL NATURE OF
HUMANITARIANISM
Unpacking humanity and the gestures of humanitarianism
uncovers a series of contradictions and tensions. These tensions,
however, can serve as platforms from which to analyze the
shortcomings of humanitarian acts and identify pathways for reform.
Humanitarianism is enacted within a complex set of interdependent
relationships: between aid workers of various nationalities, between
the givers and receivers of assistance, between local and national
officials and aid workers, between donors and staff. Operationalizing
humanity calls attention to these relationships and encourages a
corresponding ethic that challenges the hierarchies and inequalities
which exist within aid organizations and within the system
itself, such as between the categories of civilians and aid workers
as exceptions. Operationalizing humanity moves away from an
exclusive and particular vision of the principle and suggests a
relational, intersubjective interpretation of humanity as a way
of further extending the boundaries of inclusion and a pathway
to reforming the humanitarian system. Building from and on
local context and capacity, enlarging accountability to include its
horizontal and vertical dimensions, and affirming the value and
implications of proximity and presence all encourage a different
humanitarian system. Their value as responses to the inherent
tensions of the principle is threefold: they explicitly link existing good
and ethical practice to a foundational principle; they identify ways
in which it is possible to moderate between the inherent tensions
of humanity; and they recognize the possibility of operationalizing
humanity in ordinary, everyday actions, thereby contextualizing
the abstractions of humanity as a lofty and unattainable principle.
Vertical and horizontal accountability link the internal and external
practices of aid agencies. Presence and proximity embody the virtue
and universality of humanity and elevate the role of the outsider.
Affirming local context and capacity acknowledges the central place
for the particular and the affected insider.
Operationalizing humanity will force aid agencies to recognize
and grapple with the tension and inequalities that do exist and with
the ways by which the everyday practices of aid define its meaning.
It thereby holds the enterprise as a whole to a higher standard and
helps to move it toward a vision that affirms the connectedness and
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equality inscribed in humanity as a guiding principle, both internally
within organizations and externally in their relations with others
suffering, living and working in the areas in which they operate.
Additionally, it offers the possibility of humanitarianism more
consistent with the principles that it espouses.
In conclusion, the principle of humanity not only offers a
prophetic call against the excesses of war, as Slim suggests,85 or as
a restraint on violence, as Coupland observes,86 but also radically
undermines the dominant dynamic of violence, which relies upon
dehumanization and the denial of the humanity of the “other” to
sustain it. To return to the words of former ICRC President Cornelio
Sommaruga,
If humanitarian action can offer a respite in the fighting and
preserve an island of humanity in the midst of conflict, then
it can assume a positive and even politically useful role in
the pursuit of reconciliation and reconstruction and in the
development of new national and regional structures and ways
of thinking.87

Failing to recognize this fact underestimates the profound
potential of the principle of humanity.
The imperfect implementation of the principle of humanity will
likely remain, yet it does not excuse the humanitarian community
from taking steps to rectify its exclusiveness and particularities.
Cochetel concludes his talk by passionately and movingly explaining
his continued motivation for humanitarian work, after his
kidnapping in Chechnya: “We try to do whatever we can to provide
some assistance, some protection, some comfort. We have to, we
can’t do otherwise. It is what makes us feel, I don’t know, simply
human.”88 To him, not trying is worse than failing. He recounted his
reply to colleagues and others who asked him why he continued as
an aid worker: “My answer was very simple. If I had quit, that would
have meant that my kidnappers had won. They would have taken
my soul, my humanity.”89 Indeed, the principle of humanity, along
with its inherent tensions, offers a framing from which to challenge
85
86
87
88
89
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the existing system and work toward reforming the institutionalized
response. None of the transformative practices and everyday actions
articulated above is new or original. Together, however, they add
up to a more inclusive, equal and universal humanity and a more
responsive humanitarianism.
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HUMANITY, NECESSITY AND THE RIGHTS OF SOLDIERS

Larry May
Professor of Law and Political Science at Vanderbilt University.

Every human being has human rights. Those who are soldiers
are human beings. So, soldiers must have human rights. But this is
not the end of the story. Soldiers are not types of humans ï rather
they are roles that humans can occupy. And a role is not a human
and hence cannot have human rights. True, the human being
occupying a role has human rights. But soldiers, per se, do not have
human rights. There is a difference between asking whether those
who occupy the role of soldier have human (or other) rights, and
asking whether soldiers per se have human rights. I shall argue that
even though there is an important difference between human rights
and humanitarian role-based rights, the humanitarian rights of
soldiers should be seen to be much more significant than is normally
acknowledged, as when soldiers are called mere cannon fodder.
In this essay, I will argue that we need to give more attention to,
and support for, an expanded range of the rights of soldiers. In both
morality and law, it is still common to say that soldiers’ lives do not
count for very much in assessments of whether or not a particular
war or armed conflict is justifiably initiated and conducted. Even for
those philosophers and lawyers who believe that soldiers forfeit some
of their most basic rights, such as the right to life, the humanitarian
rights of soldiers should be seen as nearly as strong as those of
civilians. Specifically, I argue that soldiers should be acknowledged
to have the humanitarian right not to be killed unnecessarily. Such
a right is granted in many domestic contexts, even to those who
are criminals. Yet there is an oddity in that many moral and legal
theorists grant greater rights to fleeing bank robbers than to soldiers
who are simply trying to do their jobs.
I will reflect on what the categories of humanitarianism and
dignity entail when understood in the context of armed conflict
ï where taking a soldier-centered perspective is the overarching
viewpoint since soldiers are the ones most directly affected by armed
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conflict. Also, I will argue that military necessity is best conceived
as a form of practical necessity. I will argue for a strengthening of
the principle of military necessity, so that a soldier’s life can only
be taken if it is practically necessary to achieve a needed military
objective. If during armed conflict civilians have very extensive
rights, qua civilians, it would be odd, I shall argue, that soldiers, qua
soldiers, do not have extensive rights in armed conflict as well. I will
then set out a new way to understand humanitarian norms that is
in keeping with the idea that the humans who are soldiers should
be treated with at least minimal dignity. But the rights of soldiers
may not be properly human rights, or at least not understood in the
unrestricted way that human rights often are understood. Instead, I
shall support the need for an expanded view of humanitarian rights
that takes account of the unique vulnerabilities that soldiers have.

PART A. HUMANITY AND HUMANENESS
I. HUMANITY AND HUMANE TREATMENT
The main focus of this section of the essay is to delineate
the ways in which humanity can be understood, as a prelude
to understanding some key moral and legal concepts today that
are derived from the ideas of the human and humanity, namely,
humaneness, humanitarianism, and human rights. I will then
argue for a change in the way necessity is understood as well as for a
corresponding right not to be killed unnecessarily for soldiers.
Humanity is perhaps most basically a shorthand way to refer
to all humans, or alternatively to the special characteristic that
makes humans what they are. Both etymologically and conceptually,
humanity also refers to the characteristic (genetic, family
resemblance, etc.) feature of those who are members of the group
“human.” Being human is what is characteristic of all individuals
called humans. How humans are indeed identified is not an easy
matter to articulate in a simple formula. Genetic characteristics are
perhaps the simplest, but identification by one member or another is
rarely made on the basis of genetic composition, or at least not on this
alone. Rather humans are identified on the basis of appearance and
other recognizable features, such as the ability to speak a language.
Bernard Williams has argued that by using language in an
especially sophisticated way humans interact, and these interactions
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enable them to engage in joint projects in a wide variety of forms. These
institutional features of humanity point toward the characteristic of
“intentionality” that humans display more than any other animal
species. The use of language and the construction of dwellings is
so complex and varied as to suggest a different inspiration than
instinct.1
Intentionality is itself very hard to characterize without making
many controversial assumptions. But there is a sense of acting
intentionally that is relatively uncontroversial in its application
to humans. Humans can solve complex problems that require
months or even years of goal directed activity. Humans can engage
in “campaigns”, such as military campaigns, that bring very large
numbers of fellow humans together in intricate arrangements,
interacting with often highly complex technology, both for good as
well as for bad ends.
Humanity is also a value and an ideal. Humanity is often
referred to as a kind of principle, where the principle of humanity
is the principle that all humans are deserving of respect because
of the dignity that is found in each member of humanity. Dignity
has been variously understood to be grounded in the idea of a will
or soul that is unique to humans among all other creatures and is
of ultimate value. Humans were seen to be special because they
could do something that no other creatures could do and this was
something that had high instrumental value, namely thinking and
problem solving.
The concept of humanity has had an increasingly prominent
role in the origination and justification of legal institutions. The
most significant of these contemporary legal institutions is the
United Nations. The Preamble of the Charter of the United Nations
says:
We the People of the United Nations determined
• to save succeeding generations from the scourge of war, which
twice in our lifetime has brought untold sorrow to mankind,
and
• to reaffirm faith in fundamental human rights, in the dignity
and worth of the human person, in the equal rights of men
and women and of nations large and small, and
1 Bernard Williams, Making Sense of Humanity, Cambridge: Cambridge
University Press, 1995, pp. 79-80.
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• to promote social progress and better standards of life in larger
freedom.2
This preeminent international legal institution declares as its
grounding idea the faith in human rights and dignity. This founding
goal has proven to be more important than the first mentioned goals,
namely, to end war, or to promote social progress.
In addition to the United Nations, and quite a bit earlier, the
idea of humane treatment during war was espoused at least as early
as Hugo Grotius’s seminal work, De Jure Belli ac Pacis (1625).3
Humaneness is the idea that people should act toward one another
with restraint, especially with the restraint that would come from
being compassionate or having sympathy for another person’s plight.
This idea was especially significant in the development of the laws
of war that would restrain the activities that could bring suffering to
soldiers and civilians alike.
The idea of humaneness spawned another idea that is at
least as significant especially today, the idea of humanitarianism.
Humanitarianism is the idea that people should be ready to go
to one another’s aid when human need exists due to such events
as famine, natural disaster, or war. Michael Walzer has recently
described humanitarianism as a “two in one, a gift that we have to
give,” combining aspects of charity and duty in a single concept.4
Humanitarianism is the key concept in the institutions that
deal with relief efforts after major catastrophes like civil wars or
typhoons. And humanitarianism has been especially prominent in
discussions of whether there is a duty on States to go to the aid of
people in other States who are being abused by their States. The term
“humanitarian intervention” has been coined to refer to especially
military operations to stop a civil war or an atrocity.
The idea of humanitarianism is also the guiding idea behind
such organizations as the International Committee of the Red Cross
and Doctors without Borders. These groups send their members into
some of the most inhospitable situations in order to minister to fellow
humans who have become incapable of providing for their own needs
2 Preamble, Charter of the United Nations (1945).
3 Hugo Grotius, De Jure Belli ac Pacis (1625) (On the Law of War and Peace)
translated by Frances W. Kelsey, Oxford: Clarendon Press, 1925.
4 Michael Walzer, “On Humanitarianism,” Foreign Affairs, vol. 90, 2011, pp. 6980.
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or fending for themselves. These organizations support human staff
members who put themselves at great risk in order to help those
who are especially vulnerable to dying or suffering greatly.5 And the
staff of these humanitarian organizations put themselves in such
risk simply because there are other humans who are in dire need,
not people they know, but total strangers often living in countries as
distant from the aid workers’ home countries as possible. And the
connection between these people who give and those who receive aid
is merely that they are fellow humans, where human vulnerability is
one of the key things that brings them together.
In addition, the idea of humanity has spawned the even larger
source of contemporary institutions, the idea of human rights.
Human rights are rights that individual humans have by virtue of
being human. It is the proliferation of human rights institutions that
has fueled some of the interest in figuring out what it means to
be human such that one could have rights simply by satisfying the
conditions for being human. Here there is a clear move to connect
the descriptive status of being human with a normative status, being
the bearer of rights.
As we will see as this essay proceeds, humanity is also
importantly talked of as a principle: “the principle of humanity,”
which stands in opposition to the military necessity of winning
a battle or a war. The principle of humanity, while controversial,
reminds us that the people whose lives are taken in battle are
humans who have dignity that must be respected. Yet, the question
that emerges is whether humans can intentionally kill other humans
during war and still respect each other’s dignity as humans. This
will be the overarching puzzle that this essay aims to solve.
The proposal I will be defending was seen by early Just War
theorists who discussed the principle of necessity in jus in bello
contexts. Aquinas held that “if a man in self-defense uses more
than necessary violence, it will be unlawful.”6 And Hugo Grotius
famously regarded the principle of necessity as a strongly restrictive
principle: “War in defense of life is permissible only when the danger
is immediate and certain… The danger again must be immediate
5 See Michael Barnett, Empire of Humanity: A History of Humanitarianism,
Ithaca: Cornell University Press, 2011.
6 Thomas Aquinas, Summa Theologica, II-II, Qu. LXIV, Art. 7, translated by
Fathers of the English Dominican Province, NY: Benzinger Bros., 1948, p. 1465.
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(praesens) and imminent (hic).”7 And a bit later in the text, Grotius
adds: “I maintain that he cannot lawfully be killed, either if the
danger can in any other way be avoided, or if it is not altogether
certain that the danger cannot be otherwise avoided.”8 Over the
centuries the principle of military necessity has been considerably
weakened with respect to the killing of soldiers. I will be defending
a return to the Grotian understanding of the principle of necessity.9

II. HUMAN RIGHTS AND ROLE-BASED RIGHTS
The crucial feature of human rights is that they attach to every
human person regardless of role or situation. And on many accounts,
human rights also have the feature of being absolute or nearabsolute norms ï they cannot generally be overridden by even very
compelling moral considerations. As Ronald Dworkin has argued,
rights are trumps in that most other consequentialist considerations
are trumped by claims of rights.10 But even for Dworkin there are
different types of rights that have different weights even though the
general category of rights is best understood as having overriding
status when in conflict with consequentialist considerations.
Role-based rights, in contrast to human rights, are not only
restricted to the class of people who occupy a certain role, say that
of doctor or lawyer, but role-based rights also are not well-described
as trumps against all consequentialist concerns. Instead, calling
something a role-based right is primarily a means of indicating that
that right is highly restricted both to its class of possible holders as
well as its reach or extent. Nonetheless, role-based rights are such
that they will override certain consequentialist considerations within
the context of the specific circumstances where they apply. A lawyer’s
right to maintain the confidences of his or her client trumps most
specific consequentialist considerations concerning the good of such
a disclosure, but this is not true of all consequentialist considerations,
for instance when someone’s life is at risk by nondisclosure.
7 Hugo Grotius, De Jure Belli ac Pacis (1625) (On the Law of War and Peace)
translated by Frances W. Kelsey, Oxford: Clarendon Press, 1925, p. 173.
8 Ibid., p. 175.
9 For a defense of the more restrictive notion of military necessity see Jens Ohlin,
“Sharp Wars are Brief”.
10 Ronald Dworkin, Taking Rights Seriously, Cambridge, MA: Harvard University
Press, 1976, Ch. 7.
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Role-based rights and human rights can resemble each other, if
those that occupy a given role are, or could be, nearly any human.
It is my view that role-based rights of soldiers are of this sort. While
it takes special training to be a soldier, very many humans could be
trained to be soldiers. This is different from those who are lawyers or
doctors, for instance. In these cases, most people could not become
doctors or lawyers because of highly specialized skill that is involved
and that is not something that it is easy, or even possible, for many
people to learn without already having a special aptitude for it. Of
course, the humans who occupy these various roles have human
rights, but as “doctors” or “lawyers” they have role-based rights that
differ in significant ways from their human rights and role-based
rights also differ among the various roles that a person can assume.
I do not mean to diminish the importance or level of skill
required to occupy the role of soldier here. Boot camp, where people
are put through very rigorous physical training, is certainly not
something that everyone could succeed at. But a very large percentage
of the human population could succeed in boot camp and become
competent soldiers, as has been seen in the two world wars of the
Twentieth Century where very high percentages of people in many
very diverse societies were transformed into reasonable soldiers in
time of need. In this sense, most people could fill the role of soldier,
in ways that are not true of other important roles. So, the range of
application of some role-based rights that resemble human rights in
terms of their extent, such as that of soldiers, is different from most
role-based rights, and closer to the range of application of human
rights than is true of most role-based rights.
Even as the range of some role-based rights is nearly as extensive
as human rights, these role-based rights still can be distinguished in
terms of the overridingness of these role-based rights. All role-based
rights are restricted in terms of the range of what they can trump
or override. Typically role-based rights only trump other, primarily
consequentialist, concerns involving matters having to do with the
role. In the case of human rights, by contrast, the domain over which
these rights are trumps is considerably larger than for role-based rights.
Indeed, as the domain over which role-based rights operate increases
the corresponding overridingness will increase as well.
Role-based rights of soldiers are grounded in two conditions:
the status of being a soldier and the value of having people serve
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in that role, on the one hand, and the various vulnerabilities that
attach to those who occupy the role of soldier, on the other hand.
While this will be explained in much more detail in Section B of
this essay, let me here just say that the kind of vulnerabilities that
soldiers are exposed to by occupying their role is also closer to that
of those who have human rights than many other role-based rights
holders. The vulnerabilities that soldiers experience are similar to
the vulnerabilities of all humans who are exposed to situations of war
and armed conflict. By this I mean that situations of war or armed
conflict are artificially constructed situations that expose anyone in
the area to extraordinary threats to life and liberty, although soldiers
also have unique vulnerabilities here because of their role.
In Just War theory, the vulnerabilities of civilians during times of
war or armed conflict have been well recognized. Indeed, most of the
traditional rules of war in humanitarian law have followed ideas in
the Just War tradition in that they are aimed at providing protection
for vulnerable civilians caught up in the effects of war. But soldiers
are not often thought to be vulnerable in the way in which civilians
are, since soldiers carry weapons and have specialized training in
self-defense not normally available to civilians. Indeed, rules such
as those propounded by the International Committee of the Red
Cross, especially the Geneva Conventions, are generally aimed at
the protection of civilians who happen to take a direct part in armed
conflict, or to soldiers who are no longer in battle because they have
surrendered or become incapacitated by their injuries, not strictly to
the soldiers who participate in armed conflict. Nonetheless, in what
follows I will argue that it is a mistake to disregard the increased
vulnerabilities that soldiers have in armed conflict and I will argue
that we should extend to soldiers protections that are normally only
afforded to civilians who are involved, or even just caught up, in
armed conflict.

III. HUMANITARIANISM AND HUMAN DIGNITY
The rights of soldiers are often described in international
law as humanitarian rights. By this is meant, in part, rights to be
treated humanely – where a soldier is not supposed to be subjected
to unnecessary or overly severe treatment, even as it is generally
acknowledged that in many situations soldiers can be killed without
violating their rights. And in this sense, it is odd that humanitarian
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rights of soldiers are often defended on grounds of dignity since there
are at least two major dignity considerations that would seem to
apply to armed conflict. The first is how a soldier is treated in terms
of his or her suffering, and the rules or laws of war have addressed
this directly with what I consider to be proper restraints on tactics
and weapons used during war. But the second aspect of the dignity
of soldiers concerns how the right to life is regarded. For human
beings generally, the right to life is normally thought to be the most
significant of the human rights, rather than the right not to suffer,
although certainly these two rights are very close to the top of any
rights hierarchy. But traditionally a soldier in armed conflict is
thought to have a much more heightened right not to suffer than
a right to life. And the question is whether this is consistent with
calling the rights of soldiers humanitarian.
As I said, the label “humanitarian” makes reference, among
other things, to the idea of certain types of treatment being
humane. In this sense, someone can be executed humanely even
though that person is being intentionally killed. Here humaneness
is seen as equivalent to “not cruel” or “not unnecessarily causing
suffering among humans.” And these are laudable goals. But the
question is whether promoting human dignity is exhausted by this
relatively narrow understanding of humanitarianism. Why does
humanitarianism and its cousin humaneness, not call for respecting
the soldier’s right to life? Or if soldiers should not have their rights
to life protected, aren’t there still related special rights that need to
be recognized so that the dignity of soldiers can be protected.
It seems to me that the notion of humanitarian rights should
extend beyond what is called for from a concern that people are
humanely treated in the narrow sense of not suffering unnecessarily.
In some respects all humans should be treated humanely, that is, they
should be treated in a way that does not cause unnecessary suffering
for them. But there are other special rights that are important for
the protection of human dignity. I will later explore the topic of the
specific types of rights during war in more detail. Here I wish to
begin to defend the general idea that dignity might require taking
account of special roles and circumstances of humans beyond what
is required for protecting the dignity of all humans.
Humans, qua humans, are vulnerable in many ways. As David
Hume once pointed out, if humans had hard shells, like some
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other creatures, they would not be so vulnerable to so many kinds
of bodily injury.11 If humans had a stronger sense of smell, they
would not be vulnerable to factors that cause impaired vision since
they would be better able to compensate for loss of one sense by
the use of another. Humans are also uniquely intentional creatures
whose dignity, or worth, is largely associated with the higher mental
faculties. The Merriam-Webster Dictionary says this about dignity:
“a way of appearing or behaving that suggests seriousness and selfcontrol.” It is the self-control of the will associated with humans,
and paradigmatically so, that makes them uniquely vulnerable to
factors that would impair the ability to exercise their intentional
decision-making.
Kant famously put the dignity of humans at the center of his
moral philosophy. Here is a passage from his Metaphysics of Morals,
Part II:
But man as a person, i.e., as the subject of a morally-practical
reason, is exalted above all price. For such a one (homo
noumenon) he is not to be valued merely as a means to the
ends of other people, or even to his own ends, but is to be
prized as an end in himself. This is to say, he possesses dignity
(an absolute inner worth) whereby he exacts the respect of
all other rational beings in the world, can measure himself
against each member of his species, and can esteem himself
on a footing of equality with them. The humanity in one’s
person is the object of the respect which he can require of every
human being, but which he must not forfeit.12

For Kant, human dignity is the value of a human life as an end
in itself. This value is premised on the idea that humans have a
noumenal life, a certain kind of higher mental capacity including
intentionality, which distinguishes them from all other animals.13

11 David Hume, Treatise on Human Understanding.
12 Immanuel Kant, The Metaphysics of Morals, Part II: Metaphysical Principles
of Virtue (1797), in Immanuel Kant’s Ethical Philosophy, translated by James W.
Ellington, Indianapolis, IN: Hackett Publishing Co., 1983, p. 97.
13 It should be noted that while I often appeal to Kant in this essay I do so not
because I am convinced that Kantianism is the best normative moral theory, but
because Kant best captures the idea and importance of dignity, which itself has
been crucial to contemporary debates about human rights as well as humanitarian
considerations.
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Interestingly, Kant does recognize that a person can, to a certain
extent, forfeit his or her dignity: primarily by not fulfilling his or her
moral duties. And many of these duties are grounded in showing
respect for other humans as themselves having dignity in their
humanity. Kant says that he has in mind the person who attempts
suicide. So, we should be reluctant to jump too quickly to draw
conclusions about the case of a solider who takes up arms. Indeed,
there is no reason to think that Kant has in mind that a soldier
forfeits his or her dignity, because it is not immediately evident what
duty it is that the soldier violates. Indeed it is somewhat notorious
that serving in the military is often associated with paradigmatically
doing one’s duty, rather than failing to do one’s duty.
To treat people with dignity is to treat them as responsible agents.
This means that we should not ignore the bad things that a person does,
just as we should not ignore the good things that a person brings into
the world. A society can punish a person and still respect that person’s
dignity; and a society might even be able to execute a person and still
respect that person’s dignity, if the means of execution minimizes
suffering. It has sometimes been thought that it is sufficient in such
cases that the society not make the person suffer unnecessarily for the
society to show that it still respects the person’s dignity. But I have
been suggesting that a person’s capacity for suffering, while important,
is not the source of that person’s dignity. From a Kantian perspective,
and from other deontological perspectives, humanitarianism means
more than not making people suffer unnecessarily – the life of the
person also needs to be taken seriously.
In international law there is a movement in favor of strengthening
the principle of humanity so that the domains of international
humanitarian law and human rights law come closer together.14
Yoram Dinstein has challenged the idea that there is a principle of
humanity that is a principle similar to the principle of distinction or
the principle of proportionality. Instead he argues that:
There is no overarching, binding, norm of humanity, that
tells us what we must do (or not do) in wartime. What we
actually encounter are humanitarian considerations… these
considerations do not by themselves amount to law: they are
14 See Searching for a “Principle of Humanity” in International Humanitarian Law,
edited by Kjetil Mujezinovic Larsen, Camilla Guldahl Cooper, and Gro Nystuen,
Cambridge: Cambridge University Press, 2013.
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meta-juridical in nature… If benevolent humanitarianism were
the only factor to be weighed in hostilities, war would have
entailed no bloodshed, no human suffering, and no destruction
of property; in short war would not be war. IHL [International
Humanitarian Law] must be predicated on a subtle balance
ï and compromise ï between conflicting considerations of
humanity, on the one hand, and the demands of military
necessity on the other.15

We find a major international legal theorist supporting the idea
of balancing, even recognizing that combatants should be protected
in such a balancing, and yet not willing to move away from the
traditional idea that soldiers’ rights to life count for very little.
There certainly is legal precedent for seeing a principle of humanity
as a strong principle in international law. I would cite a decision by
the High Court of Israel in 2005. Here the Israeli Court held that
terrorists needed to be treated humanely. The High Court held that
“a civilian taking part in direct hostilities cannot be attacked at such
time as he is doing so, if a less harmful means can be employed.”16 I
cited the ICRC and the ICJ earlier as well. The idea is gaining strength
that not only human rights norms but a principle of humanity should
be held to be applicable to soldiers and other combatants.
Last, let me cite the famous Martens Clause, originally appended
to the 1899 Hague Convention, and often incorporated into other
international law documents, holds as follows:
Until a more complete code of the laws of war is issued, the
High Contracting Parties think it right to declare that in cases
not included in the Regulations adopted by them, populations
and belligerents remain under the protection and empire of
the principles of international law, as they result from the
usages established between civilized nations, from the laws of
humanity, and the requirements of public conscience. 17
15 Yoram Dinstein, “The Principle of Proportionality,” in Searching for a ‘Principle
of Humanity’ in International Humanitarian Law, edited by Kjetil Mujezinovic
Larsen, Camilla Guldahl Cooper, and Gro Nystuen, Cambridge: Cambridge
University Press, 2013, pp. 72-85, p. 73.
16 Public Committee Against Torture in Israel and Palestinian Society for the
Protection of Human Rights and the Environment v. Israel, ILDC 597 (IL 2006),
paragraph 40.
17 See the Preamble to the 1907 Hague Regulations, all four Geneva conventions
of 1949, the Preamble of the 1977 Additional Protocol II, Article 1, para. 2 of the
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As Dinstein and others have pointed out, the reference to the
“principles of humanity” is rather vague and not defined. Yet the
principle of humanity has become an entrenched part of international
law.
The principle of humanity overlaps with various human rights
principles, but I would suggest that we keep the idea of humanitarian
rights separate from human rights during armed conflict. As I argued
at the beginning of this essay, the rights of soldiers should be seen
as role-based rights, since soldiers are not humans standing alone
but humans occupying a specific social role. The rights and dignity
afforded to fellow soldiers, as soldiers, is not the same as the more
general rights and dignity afforded to fellow humans. The principle
of humanity in wartime carries with it the idea of humanitarian
rights not yet full-scale human rights. Yet, the humanitarian
rights of soldiers should be expanded from the traditional model of
understanding humanitarian law. And a minimum of dignity should
be afforded to those who occupy the role of soldiers.

IV. DIGNITY AND VULNERABILITY
At this stage, we have two important concepts on the table,
vulnerability and dignity. Before moving to Parts B and C of this essay,
which deal with more specific issues in the morality and legality of
war, in this brief section I wish to explore the relationship between
these two concepts that are so important in understanding the rules
and laws of war. One way, explored in this section, is that humans
are especially vulnerable because they have the ability to choose
how to live their lives and are not constantly driven by instinct and
other forces of natural necessity. The ability to choose how to lead a
person’s life is at the center of both a person’s dignity understood as
one’s ultimate worth (“beyond price,” as Kant put it) but also one’s
uniquely human vulnerability.
The ability to make choices, concerning how one wants to live
one’s life, has both positive and negative aspects. The positive aspect
is obvious – humans are the only creatures that have this capacity,
and it allows them to form intentions and act on those intentions
to create short term and long term, individual and coordinated,
enterprises as I discussed earlier. The negative side of making choices
1977 Additional Protocol I, and the Preamble of the 1980 Conventional Weapons
Convention.
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is that the human person is accountable for what he or she does in
ways that are not true of the creatures that lack this ability. And so
if humans make bad choices they are vulnerable in that they are
responsible for the consequences of those choices, such as the death
of other humans. In the context of war, this vulnerability is often
described in terms of being liable to punishment, or even liability to
be harmed or killed, because of what they have chosen to do on the
battlefield.
Vulnerability for bad, or good, choices is especially important in
the context of war and armed conflict. Even in cases of conscription,
a person makes a choice of whether to resist or not. In cases of
volunteering for military service, the person is responsible for what
results from such a choice. The human person cannot claim to
be relieved of liability or even from responsibility due to natural
necessity, the forces of natural instinct etc., which would be the
motivator for non-human animals.
And even in cases of volunteering for military service, we must
investigate what considerations moved the person to volunteer. In
some cases, the “volunteer” may have felt compelled by economic or
family circumstances to join, seeing no other reasonable options at
that point in his or her life. And similar things can be said about those
who are conscripted. It will matter how severe the consequences were
of resisting the conscription. In some cases, the penalty for resisting
conscription may be so low that acquiescing in the conscription is
closer to being a volunteer than in some cases of “volunteering”
where there was intense pressure to enlist but no conscription.
In addition, part of a human’s vulnerable nature is that he or
she can lose the capacity for choice in a myriad of injuries that would
not have anything so nearly catastrophic if experienced by nonhuman animals. Head injuries are especially likely to affect capacity
for choice, and yet humans are not well protected by nature in their
heads. And once one realizes that the center of dignity for humans
is connected to choice over how to live one’s life, there is a sense
that humans are vulnerable to certain kinds of injury because those
injuries affect choice and hence also the dignity of these humans.
The dignity of humans is not exhausted by considerations of their
choices – the sheer capacity for choice, rather than the actualization
of choice, may be sufficient for establishing the minimal dignity of
a human life. But as one loses one’s ability to choose, there is a
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diminishment in the kind of dignity that Kant spoke of, and that has
animated most discussions of this topic, including those at the time
of the drafting of the United Nations Charter.
Dignity is also affected by a loss or diminishment of one’s ability
to make choices for the better in one’s life. Soldiers who return
from battle and who are “shell shocked” or suffering from a “post
traumatic stress disorder” often feel incapable of making decisions
about how to make their lives better.18 In addition, returning soldiers
often have trouble adjusting to the mundane decisions of ordinary
life after having spent a long time in a realm where all choices seemed
extraordinary and consumed with basic survival. Here again dignity,
as understood in first personal terms, is affected by vulnerabilities
that are exacerbated by wartime situations.
Not all people who experience combat are adversely affected in
the ways I have been indicating. What is important, though, is that
anyone in combat is much more at risk, than they normally would
be, of being so harmed due to the vulnerabilities that all humans
have by virtue of being human. So, while soldiers qua soldiers should
not be said to have general human rights, the special rights they
have by virtue of their roles will warrant strong protections, even if
the protections are not as sweeping as such things as the absolute
human right to life.
It is in these ways that we can begin to see how vulnerability
and dignity are linked, especially in the context of war and armed
conflict. In Part B of this essay I will discuss how the dignity and
vulnerabilities of humans affects how they are treated in terms of
their human and humanitarian rights. These rights are supposed
to protect people in the most vulnerable of circumstances. Yet, as
we will see, humanitarian rights in particular have not lived up to
the promise of protecting some of the most vulnerable during war,
namely soldiers and other combatants.
Humanitarian rights protect the dignity of people, especially
those who are in precarious situations in terms of vulnerability.
This is because sentience is not the key consideration for human
dignity. Humans are not unique in being able to suffer – for many
non-human animals can also suffer. Rather humans are unique in
terms of the capacity for intentional acts of willing, and it is the
denial or abrogating of that feature that would be a paradigmatic
18 See Nancy Sherman, Stoic Warriors, Oxford: Oxford University Press, 2007.
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assault on a person’s dignity. It is true that a human can experience
suffering more deeply in some cases than is true for a non-human
animal, because of the human’s capacity for self-reflection. But even
this characteristic is not unique to humans, and in any event is not
at the core of a human’s dignity, the person’s ultimate worth.
For dignity to be respected for those who assume certain highly
vulnerable roles, there must in most cases be some specific right that
is recognized and granted special protection in a given society. The
reason for this is that there must be something dignity-enhancing
that offsets the dignity-diminishing situation. The prisoner, who
has had his or her liberty restricted, has had a dignity-diminishing
experience. And while punishment may be justified in a host of ways
including retribution, deterrence, expressivism, etc., in addition
there must be something dignity-affirming that would not normally
be extended to persons who are not imprisoned. Instead, what often
happens is that the prisoner is treated in multiple ways that are
dignity-diminishing, or there is no special consideration given so
that the dignity of the prisoner is affirmed even as he or she has
liberty restricted.
Some might argue that the prisoner has waived or forfeited his
or her right to liberty.19 Even if this were true (which I would deny)
the prisoner, or soldier, remains a human being whose dignity should
not be unalterably transformed unless the person has somehow
ceased to be human. I will have more to say about the forfeiture idea
later. Here I merely wish to point out that even those who hold a
forfeiture theory of rights, for the prisoner or soldier, need a separate
argument to show that the person has forfeited the right to be treated,
in whatever way that person is treated, as a person with dignity.
The problem that I wish to investigate in Part B is how to
understand the principle of military necessity in light of the
dignity and vulnerability of soldiers. And then in Part C, I will look
specifically at the right not to be killed unnecessarily and the moral
status of soldiers in a revised understanding of humanitarianism.
Even those who seem to forfeit their rights temporarily must still
be treated as persons having at least minimal dignity. The soldier,
unlike the suicide-attempter, is not attempting to forfeit human
rights forever. And so, while it might be true (although I think it is
19 See Christopher Heath Wellman, “The Rights Forfeiture Theory of Punishment,”
Ethics, vol. 122, nº. 2, January 2012, pp. 371-393.
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not) that someone who joins the military may forfeit some human
rights temporarily, this certainly does not give others the right to
treat the soldier as if the person occupying this role does not have
dignity. As I will argue, while a person might forfeit certain rights it
makes little sense to say that a person would ever forfeit their dignity
by joining the military. We must think about what limits remain
on what can be done to a soldier despite, or perhaps because of, the
soldier’s participation in armed conflict.

PART B: NECESSITY AND HUMANITARIANISM
V. THE CONCEPT OF NECESSITY
The idea that one should only use lethal force when it is
necessary is one of the most important concepts in the humanitarian
restrictions of action during war or armed conflict. Yet, for centuries
necessity has been understood in the rules and laws of war in terms
of “military necessity.” For many theorists and practitioners, the
concept of military necessity has little to do with the common sense
understanding of necessity. Rather military necessity means simply
that there is some goal that a commander is pursuing, and that goal
has some clear connection to the winning of a particular battle and
the overall winning of the war. In this section, I wish first to give
a sense of the different relevant meanings of the term necessity in
debates about the humanitarian treatment of soldiers and civilians.
But I will also argue in this section that the kind of necessity that
warrants extraordinary treatment of various persons for a military
objective is not the right kind of necessity to justify suspending or
abrogating the humanitarian rights of the soldier.
To highlight the issue let me give several examples of attempts
to explain what military necessity consists in. I begin with two
judgments from the trials after the Second World War of Nazi German
officials, where somewhat different standards of military necessity
are set out. First, consider the Hostage Case. The American Military
Tribunal rejected the argument of the legality of reprisal killings of
civilians describing the general principle of military necessity and
then describing its limits:
Military necessity permits a belligerent, subject to the laws
of war, to apply any amount and kind of force to compel the
complete submission of the enemy with the least possible
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expenditure of time, life, and money… It permits the
destruction of life of armed enemies and other persons whose
destruction is incidentally unavoidable by the armed conflicts
of the war.

Notice that this statement of the principle of military necessity
does not set limits on the use of force needed to kill enemy soldiers,
as long as those deaths are “incidentally unavoidable” to achieve
military objectives.
The term “incidentally unavoidable,” bears some relationship
to the common sense understanding of necessity. If something is
unavoidable then it is fair to say that it is necessary, and necessity
here seems to be an appropriate label. But the qualifying term
“incidental” raises suspicions that military necessity here is not
really necessity as it would be understood in common parlance (or
by metaphysicians, as we will see in the next section). Something
can be “incidental” in that it is part of one way of accomplishing
something, not the only way to accomplish the objective, as would
seemingly be true if it were really necessary.
Yet, there is a second part of the Hostage Case where it is made
clear that military necessity protects civilians and civilian property
more strictly than it protects the lives of soldiers. Military necessity
does not permit the killing of innocent inhabitants for purposes of
revenge or the satisfaction of a lust to kill. The destruction of property
to be lawful must be imperatively demanded by the necessities of
war… There must be some reasonable connection between the
destruction of property and the overcoming of the enemy forces.20
Here we have the words “imperatively demanded” rather than
“incidentally unavoidable” signaling that civilian life and property is
to be valued more highly than the lives of soldiers, since “imperatively
demanded” is much closer to the commonsense meaning of necessity
than “incidentally unavoidable.”
Secondly, another case from Nuremberg uses different language
from either of these parts of the Hostage Case. In the German High
Command Case, military necessity is described as follows:
20 United States v. List (The Hostage Case), Case Nº. 7 (Feb. 19, 1948), reprinted
in Trials of War Criminals Before the Nuremberg Military Tribunals Under Control
Council Law Nº. 10 (1950), pp. 1253-1255. For a comment on this passage see Michael
N. Schmitt, “Military Necessity and Humanity in International Humanitarian Law:
Preserving the Delicate Balance, Virginia Journal of International Law, vol. 50, nº. 4,
2010, pp. 795-839, Section I.A.
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A bare declaration that what was done was militarily
necessary has no more probative substance than a statement
contained in an answer or other pleading. In order to make
out a valid defense of destruction or pillage on the ground of
military necessity, the defendant must prove that the facts
and circumstances were such at the time he ordered these
measures that he would be justified in believing them to be
necessary to save his troops from an imminent disaster.21

Here we have an account of military necessity that is much
closer to common sense understandings of necessity. The situation
has to be one where if lethal force were not used the commander’s
troops would suffer “from an imminent disaster.”
The terminology employed in the German High Command
Case sets the bar very high indeed, and seems to me to be quite close
to what necessity should mean in military necessity if necessity were
indeed the correct term, that is, some type of practical or normative
necessity as explored in the next section. Notice the use of two terms.
First, there is the idea that a disaster would ensue if the lethal action
were not taken. We are not merely to contemplate accomplishing a
military objective, but only of one that would save the lives of one’s
own troops. And then there is also the term “imminent,” signaling
that if this particular lethal action is not taken here, the lives of one’s
troops will be lost.
Thirdly, in the Just War literature, imminence along with
immediacy, have been employed for centuries to make sense out of
the principle of necessity in jus in bello considerations. As I said
earlier, in Hugo Grotius’s great work, De Jure Belli ac Pacis, he
says that “The danger again must be immediate and imminent.”
22
He follows this up by saying: “I maintain that he cannot lawfully
be killed, either if the danger can in any other way be avoided, or
if it is not altogether certain that the danger cannot be otherwise
avoided.”23 There are three standards of necessity articulated here.
21 U.S. v. Wilhelm Von Leeb and Thirteen Others, (The German High Command
Case), United States Military Tribunal, Nuremberg, December 30th, 1947 – October
28th 1948, reprinted in The United Nations War Crimes Commission, Trials of War
Criminals Before the Nurember Military Tribunals Under Control Council Law Nº.
10, 1949, Vol. XII, p. 125.
22 Hugo Grotius, De Jure Belli ac Pacis (1625) (On the Law of War and Peace)
translated by Frances W. Kelsey, Oxford: Clarendon Press, 1925, p. 173.
23 Ibid., p. 175.
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The first is the “imminence” standard just discussed. The second
is “immediacy,” the temporal equivalent of the spatial category of
imminence. And the third is the standard that there cannot be “any
other way [the killing can] be avoided.”
The “no other way” standard is stronger than either the
“incidentally unavoidable” standard, where incidental is the
modifier, or the “imperatively demanded” standard which seems to
be restricted to civilian deaths. In Grotius’s view, military necessity is
not incidental but central to incidents of war, and military necessity
is not restricted to lethal action taken against civilians, as it was for
both of the Nuremberg cases. Normatively, Grotius’s standard for
military necessity seems to be more defensible than either of the two
standards of military necessity that we can find in the Nuremberg
proceedings. I will say more about this issue in the next section as
well as at the end of Section X.24

VI. MILITARY NECESSITY AS A FORM OF PRACTICAL NECESSITY
Let us next turn to several attempts to separate the various
meanings of necessity in philosophical discourse in recent years. Kit
Fine urges us to understand the varieties of necessity by beginning with
logical necessity: “a proposition is necessary if it must be true.” 25 He
then divides logical necessity into two further categories, narrow or
broad logical necessity. In the narrow sense, a necessary proposition
would be of the sort “red is red.” Logically necessary propositions
are necessary because they are true by application of some law such
as the law of identity, namely a thing must be identical to itself.
In the broad sense, sometimes called “metaphysical necessity,” we
begin from the identity of things, where one thing is necessarily not
another thing; a red thing is not also a green thing.
Of somewhat more relevance for discussions of military
necessity is what Fine calls conceptual necessity. “Conceptually
necessary truths” are those that are logically “necessary relative to
24 For much more discussion of Grotius and the various standards of necessity
in Nuremberg cases see Jens Ohlin and Larry May, Necessity in International Law,
NY: Oxford University Press, 2016.
25 Kit Fine, “The Varieties of Necessity in Conceivability and Possibility, Tamar
Szabo Gendler and John Hawthorne, eds., Oxford: Oxford University Press, 2002,
pp. 253-281, p. 254; and reprinted in his book Modality and Tense: Philosophical
Papers, Oxford: Oxford University Press, 2005.
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or conditional upon the basic conceptual truths.”26 I am especially
interested in seeing necessity as conditional, since that is clearly the
way that we must understand military necessity if this term is to have
any practical meaning at all. In a sense all necessities are conditional
on something – logical necessity is conditional on the laws of logic,
and metaphysical necessity is conditional on the laws of nature. But
conceptual necessity is somewhat different than these other two
in that it can be relative to what a particular person’s conceptual
framework is, although this is clearly not the usage Kit Fine has in
mind. Fine is thinking about fixed, objective conceptual truths that
are “perhaps given by the definitions of the concepts.”27 Yet, it seems
to me, definitions are not utterly fixed the way that logic or nature is
– indeed, to a certain extent, they can change every time a dictionary
is updated. In the remainder of this section I will consider this idea
and in so doing hopefully make progress on ascertaining a plausible
notion of military necessity.
Of greatest relevance to our topic of military necessity is the
category of “practical necessity.” Bernard Williams has posed a puzzle
for the way that we understand the necessity of doing something
because it is our duty to do it. In his essay, “Practical Necessity,”
Williams is attempting to respond to a Kantian understanding of
morality, where there are actions that are morally necessary for us to
engage in, and where this takes on an objectivity that is independent
of a person’s subjective standpoint. Williams says:
It is worth mentioning that there are important second- and
third-person uses of what is in effect, this ought, in contexts
of advice or of discussion of what it is reasonable for an agent
to do. So used, this ought also reveals itself to be relative, in
a broad sense, to the projects, motives, and so on of the agent
in question.28

Practical necessity is about what must be done, but where
“must” is often relative to facts about the agent as well as facts about
the external world.
Williams makes two points that I believe are importantly
relevant to discussions of military necessity. First, on the question
26 Ibid., p. 255.
27 Ibid., p. 255.
28 Bernard Williams, “Practical Necessity,” Chapter 9 of his book, Moral Luck,
Cambridge: Cambridge University Press, 1981, p. 125.
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of what one must do, he says: “It is very rarely the case that there is
only one thing I can do… Usually, the alternatives are vastly more
costly, or are excluded by some moral restraint.”29 Williams then
follows with this comment:
The recognition of practical necessity must involve an
understanding, at once of one’s powers and incapacities, and
of what the world permits, and the recognition of a limit which
is neither simply external to the self, nor yet a product of the
will, is what can lend a special authority or dignity to such
decisions.30

Here we come back to the idea of dignity. Practical necessity
involves restraint of one’s behavior at least partially in conformity
with what is morally or legally required, but also in consideration
of what a person understands of himself or herself. Practical
necessity, and I want to say also military necessity, is based in both
an external restraint and a subjective sense of what it is reasonable
for a person to do.
To return to the specific ways of cashing out the idea of military
necessity, we can make progress in two respects. Remember the
Grotian construal of military necessity that I endorsed above and that
involves imminence and immediacy, as well as the third standard
that there cannot be any other way the killing can be avoided. Our
discussion of Kit Fine is relevant here in that we do not mean that it
is inconceivable in an objective sense of what is a conceptual truth,
but in a somewhat subjective sense of what the commander takes
to be conceivable in the circumstances. Indeed, as Bernard Williams
argued, one must have a recognition of one’s own powers as well as
what seems to be accomplishable in the world at the moment. In
addition, even among the options that are conceivable, it is fair to
rule out those that are vastly more costly than what one contemplates
doing. We are not in the realm of logical or metaphysical necessity.
Williams makes another point that will be important for our
analysis of military necessity:
if A wants X, and if it is true that if he wants X he must do
Y, it does not follow that he must do y; that will follow only
if, further, X is the thing that he must pursue. So, in the first
29 Ibid., p. 125.
30 Ibid., pp. 130-131.
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person: if I conclude that I must do Y, then it is because I have
come to see not just that it is the only means to some end I
have, but that it is the only thing I can do.31

As we will see later, there is a double necessity in military
necessity, understood in a morally plausible way. It needs to be
necessary that I take this action to achieve this military objective;
and it must be necessary that I achieve this military objective. And
these assessments are to be made from the first person standpoint of
the commander in a given situation
Military necessity, as a form of practical necessity, is the
employment of objective legal standards by a person who must judge
at the moment from a significantly subjective standpoint. Military
necessity is a mixture of these objective and subjective factors, and
cannot easily be reduced to merely one or the other perspective.32
So, the 19th Century German doctrine of Kreigsraison, which saw
military necessity as a matter of what is perceived by a commander
to be needed to win an important battle and that overrules all legal
restraints, is wrong in that it only considered one component of
the practical necessity of military necessity.33 But the very strict
standard of necessity that may be employed by a pacifist, and that
takes no account of the subjective considerations of the commander
at the moment, is also mistaken ï at least in part because it fails to
understand what is reasonably conceivable in such situations. I will
say more about this point in a later section.34
One more thought might be helpful as we try to get a preliminary
sense of what a reasonable understanding of military necessity might
entail. Kit Fine asks us to consider two claims of normative necessity
concerning the claim that “every war is wrong.”
For this might be meant in the sense that every war in the
circumstances that actually prevail, is wrong; or it might be meant in
the sense that every war, in whatever circumstances might prevail, is
31 Ibid., p. 125.
32 For a similar analysis of the principle of proportionality in armed conflict see
Michael Newton and Larry May, Proportionality and International Law, NY: Oxford
University Press, 2014, Chapter 2, section 5.
33 See Michael N. Schmitt, “Military Necessity and Humanity in International
Humanitarian Law: Preserving the Delicate Balance, Virginia Journal of International
Law, vol. 50, nº. 4, 2010, pp. 795-839, Section I.A.
34 See Larry May, Contingent Pacifism, Cambridge: Cambridge University Press,
2015.
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wrong. In the latter case, the claim is taken to be necessary – to hold
unconditionally, or in all possible circumstances; while in the former,
the claim is not taken to be necessary, but merely to hold conditionally
upon the circumstances that actually obtain. The distinction between
accidental and necessary generalizations in nature is often drawn in
terms of the ability to sustain counterfactuals.35
I think this distinction is quite useful for sorting out what
is a reasonable understanding of military necessity. But the
counterfactuals that should be employed do not ask about all possible
worlds, but only about possible worlds that very closely resemble our
current world. I set out the argument for this position in Section XI.
There may be a reasonable, and very strong, moral sense of
necessity that asks about all possible worlds. But military necessity,
as a concept of moral or legal necessity, cannot reasonably ask of
a commander in a given situation that all possible alternative
counterfactual situations be examined. But it does involve asking
about many possible alternatives that are within what is conceived
by the commander to be realizable. In this sense, military necessity
does not merely require considering one or two alternatives, just
as it does not require considering all possible alternatives. And
when decisions are made that take into account a fairly rich set of
alternatives there is also a sense, as Bernard Williams put it, that
such decisions have a certain dignity that calls out for respect, just
as such decisions must take many alternatives into account before
using lethal force so that those against whom the lethal force is used
are also treated as having dignity.

VII. THE ICRC AND MILITARY NECESSITY
For a century and a half the International Committee of the Red
Cross has understood its role as protecting the dignity of soldiers
in war and armed conflict. When the founder of the ICRC, Henry
Dunant, stumbled onto a mid-Nineteenth Century battlefield he was
struck by how ill-treated soldiers on both sides were, even by their
fellow comrades. There were more veterinarians at the battle site
than there were medical doctors. And the soldiers, unlike the horses,
were often left to die horrible deaths for lack of medical attention.
Out of Henry Dunant’s experience at the battle of Solferino, the
ICRC was instituted with the specific mission of securing the dignity
35 Kit Fine, “Varieties of Necessity”, op. cit., beginning of section 4.
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of soldiers’ lives even on the battlefield where the lives of soldiers
were constantly threatened.36 Modern international humanitarian
law was also codified in the Geneva Conventions, in the home city
of the ICRC.
By 2009, the ICRC issued a controversial Interpretive
Guidance on the Notion of Direct Participation in Hostilities Under
International Humanitarian Law. The most controversial and also
most revealing recommendation is Part IX, which says this about
military necessity:
IX. Restraints on the use of force in direct attack
In addition to the restraints imposed by international
humanitarian law on specific means and methods of warfare,
and without prejudice to further restrictions that may arise
under other applicable branches of international law, the kind
and degree of force which is permissible against persons not
entitled to protection against direct attack must not exceed
what is actually necessary to accomplish a legitimate military
purpose in the prevailing circumstances.37

Notice the use of the term “actually necessary”. In what follows
over the next few sections I will argue that this standard should be
understood as the appropriate standard of military necessity.
Another crucial component of the ICRC’s Interpretive Guidance
made a seemingly strong point in saying:
It would defy basic notions of humanity to kill an adversary or
to refrain from giving him or her an opportunity to surrender
where there manifestly is no necessity for the use of lethal
force. In such situation, the principles of military necessity
and of humanity play an important role in determining the
kind and degree of permissible force against legitimate military
targets.38

The ICRC also cited Jean Pictet, one of its most important
theoreticians, for the idea that “if we can put a soldier out of action
by capturing him we should not wound him, if we can obtain the
36 See David P. Forsythe, The Humanitarians: The International Committee of
the Red Cross, NY: Cambridge University Press, 2005.
37 International Committee of the Red Cross, Interpretive Guidance on the Notion
of Direct Participation in Hostilities under International Humanitarian Law, Part
IX: Restraints on the Use of Force in Direct Attack, Geneva: ICRC, 2009.
38 Ibid, p. 82.
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same result by wounding him, we must not kill him, if there are two
means to achieve the same military advantage we must choose the
one which causes the lesser evil.”39
The idea here seems to be that military necessity is to be
understood in a very restrictive way ï “what is actually practically
necessary” ï instead of the very expansive way that military
necessity was traditionally understood ï serving any legitimate
military objective ï and would make this one of the chief documents
to afford to soldiers what respecting their dignity seems to require. In
the accompanying commentary, the ICRC makes the case for such a
narrowed reading of the military necessity requirement:
Loss of protection against direct attack, whether due to direct
participation in hostilities (civilians) or continuous combat
function (members of organized armed groups), does not
mean that the persons concerned fall outside the law. It is
a fundamental principle of customary and treaty IHL that
“[t]he right of belligerents to adopt means of injuring the
enemy is not unlimited.” Indeed, even direct attacks against
legitimate military targets are subject to legal constraints,
whether based on specific provisions of IHL, on the principles
underlying IHL as a whole, or on other applicable branches of
international law.40

Again this document seems to say that even if the solders in
question are your enemy and even if these soldiers are part of a force
that is involved in a direct attack against your unit, what you can
lawfully do, as a matter of military necessity, is greatly limited.
What the ICRC here seems to be calling for, or someone could
argue in favor of, is the use of some human rights norms in battlefield
situations. Although, it seems that the human rights understanding
of necessity, often employed in speaking of domestic law enforcement
situations where a police officer is confronted by someone acting in
a threatening way, is not quite what the ICRC has in mind when
addressing the rights of those who directly participate in armed
conflict. One could conjecture that the reason that the ICRC might
be moving toward incorporation of something like human rights
norms into a traditional humanitarian norm setting is that there
is a need to support human dignity and that the demand to respect
39 Ibid.
40 Ibid., Commentary on Part IX.
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the dignity of all parties during war seems not to be well supported
merely by concentrating on the traditional humanitarian norm of
military necessity.
After much criticism, in 2012 the ICRC convened an Expert
Meeting to reassess its policy statement of 2009. A report was issued
in November of 2013 in which the ICRC raises doubts about how
the 2009 Interpretive Guidance should be understood. While the
2013 report begins by saying that “it does not purport to provide the
ICRC’s legal position on these issues,”41 nonetheless there seem to be
significant differences between the 2013 Expert Meeting report and
the 2009 Interpretive Guidance. This discrepancy can be seen in the
following statement by an ICRC lawyer: “Killing combatants can be
lawful in armed conflict unless there is manifestly no need to use
lethal force, which is a pretty limited set of circumstances in armed
conflict.”42
Here is a relevant passage from the 2013 ICRC report, “The
Interplay between the Conduct of Hostilities and Law Enforcement
Paradigms”:
Under the law enforcement paradigm, the presumption is that
State agents must arrest persons and not kill them on sight
(i.e. “capture rather than kill”). It is only if the arrest is at
risk, and if the person poses an imminent threat to life, that
the use of lethal force is authorized as a last resort. Under
the conduct of hostilities paradigm, the presumption is the
reverse. In the ICRC’s view, a legitimate target may be killed
at any time, unless it is clear that he/she may be captured or
otherwise rendered hors de combat without additional risk to
the operating forces. This is so because “it would defy basic
notions of humanity to kill an adversary or to refrain from
giving him or her an opportunity to surrender where there
manifestly is no necessity for the use of lethal force.” This
fundamental difference indicates that the determination of the
applicable paradigm is crucial.43

41 ICRC Report of the Expert Meeting, The Use of Force in Armed Conflict,
Geneva, November 2013, p. v.
42 Private correspondence with Gary D. Brown, International Committee of the
Red Cross, Deputy Legal Advisor, Regional Delegation for the United States and
Canada, February, 2014, on file with the author.
43 ICRC Report of the Expert Meeting, p. 17.
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The ICRC appears now to be saying that it only defies notions
of humanity to kill when one could capture an adversary if capturing
had no additional risks, of any sort, for the soldier. Yet, this view seems
not obviously justified by reference to the principle of humanity or
more importantly to the principle of military necessity we have been
exploring in normative terms.
If soldiers have forfeited their rights to life, at least as it would
normally be understood for civilians, I will argue that there should be a
heightened concern for how necessity is understood. In domestic law
in many States, suspected criminals are treated as having forfeited
the right to life or liberty, to at least a certain limited extent. But the
police officer who would shoot at a fleeing suspected criminal has
the burden of showing that shooting at the suspected criminal was
(strictly practically) necessary. In the case of violating the right to
liberty of the suspect, the police have the right to shoot to maim the
suspect, and in the case of threats to the life of the police officer, the
police can shoot to kill the suspect either to stop the criminal from
fleeing or for the self-defense of the police officer. In either case, the
goal of stopping the fleeing suspect or preventing the suspect from
killing the police officer, the actions taken by the police must be
necessary for accomplishing that goal, with no less violent means as
a viable option that is reasonably conceivable by the police officer.
It is my view that such a view can be defended as a matter of
international law, as also applied to wartime situations and decisions
by commanders, and have attempted to do so.44 But in what follows
I will offer a normative argument in support of linking the forfeiture
of human rights by soldiers to a corresponding heightening of
the necessity requirement. As I mentioned already, traditional
humanitarian norms have largely only protected soldiers from
unnecessary suffering, although not from death. Such traditional
norms also protected soldiers in cases of capture or disabling injury.
But soldiers have not been protected in terms of the right to life while
functioning as soldiers in war or armed conflict.45 There is, though, a
serious debate, spurred by the ICRC Guidance about applying various
rights-protections to soldiers during war or armed conflict that have
not previously been extended by international humanitarian law and
44 See Michael Newton and Larry May, Proportionality and International Law,
NY: Oxford University Press, 2014, Chapter 5.
45 See Chapter 5 of Michael Newton and Larry May, Proportionality in International
Law, NY: Oxford University Press, 2014.
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the corresponding discussion among Just War theorists of the moral
rights of soldiers.46
The new understandings of necessity are meant to apply
predominantly to the killing of non-combatants, but in my view they
are clearly also applicable to at least some soldiers. If one focuses
on protecting the dignity of people, it is hard to see how one can
distinguish noncombatants who take a direct part in hostilities from
combatants who operate in a similar manner. And while it is possible
to distinguish the lives of combatants from those of noncombatants
in many respects, the dignity of soldiers, at least in terms of the
moral minimum that must be displayed so as not to deny dignity of
a human, is on the same level for combatants and noncombatants.
One thing this means practically is in some few cases it may be that
the rights of combatants will outweigh the rights of noncombatants,
perhaps in decisions about whether to send large numbers of soldiers
into a civil war to try to stop what seems to be only a possibility of
civilian loss of life.
There have been several significant criticisms of applying this
idea to soldiers. I agree that the ICRC Guidance should make us all
rethink the rights of soldiers and that it is now imperative to do so
given the changing character of war and armed conflict, which has
blurred the distinction between combatants and civilians. In the next
section I will discuss three of the most important of those objections
to the possible new model that the ICRC may be supporting, or that
someone could advocate inspired by the ICRC Guidance. I remain
convinced that the overwhelming interpretation of the original 2009
ICRC Guidance was on the right track.

VIII. OBJECTIONS TO THE RECONFIGURATION OF MILITARY
NECESSITY
In this section I want to consider three objections to the ICRC
view of restricting the right to kill during war to those killings that
are strictly necessary for accomplishing a needed objective. The first
two objections argue, from different standpoints, that the expanded
notion of necessity goes too far in that it makes armed conflict very
difficult to justify in most cases. The third objection is that the ICRC
has not gone far enough in that dignity cannot truly be protected
46 See Gabriella Blum, “The Dispensable Lives of Soldiers,” Journal of Legal
Analysis, vol. 2, 2010, pp. 69-124.
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unless a more robust sense of human rights is made applicable to
armed conflict situations.
Jens Ohlin has argued that, as a matter of lex lata (the actual
state of international law) the ICRC has little basis for its claims
concerning how necessity should be understood in international
humanitarian law or even in the case where international
humanitarian law and international human rights law both apply.47
Ohlin bases much of his initial argumentation on the Lieber Code,
which in his interpretation permitted nearly all killing of combatants
by other combatants during armed conflict. At one point he refers to
the Lieber code as providing “the principle of necessity’s codified
birth.”48
I largely agree with Ohlin, but primarily if we look at the Lieber
Code and not at other legal documents at the time. The Lieber Code
was only codified law for the Union soldiers during the US Civil War
in the middle of the Nineteenth Century. If one were to search for
another contemporaneous modern statement concerning necessity it
would be better, in my view, to look at the St. Petersburg Declaration,
which speaks in terms of soldiers having the right to disable one
another, not the right to deprive enemy soldiers of their right to life.
In one of the first modern international statements of the rules
of war in modern times, the St. Petersburg Declaration stated:
That the progress of civilization should have the effect of
alleviating as much as possible the calamities of war;
That the only legitimate object which States should endeavor
to accomplish during war is to weaken the military forces of
the enemy; That for this purpose it is sufficient to disable the
greatest possible number of men; That this object would be
exceeded by the employment of arms which uselessly aggravate
the sufferings of disabled men, or render their death inevitable;
That the employment of such arms would, therefore, be
contrary to the laws of humanity.

Notice that the proper aim of military operations is said to be
to “disable the greatest possible number of men,” not to kill as many
of the enemy as one can. And such a declaration was said to be
47 Jens David Ohlin, “The Duty to Capture,” Minnesota Law Review, vol. 97,
2013, 1268-1342.
48 Ibid., p. 1300. Also see Jens Ohlin, “Sharp Wars are Brief”.
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important “in order…to conciliate the necessities of war with the
laws of humanity.”
Unlike the St. Petersburg Declaration, the Lieber Code does
more straightforwardly countenance killing during war:
Military necessity admits of all direct destruction of life or limb
of armed enemies, and of other persons whose destruction is
incidentally unavoidable in the armed contests of the war; it
allows of the capturing of every armed enemy, and every enemy
of importance to the hostile government, or of peculiar danger
to the captor…Men who take up arms against one another in
public war do not cease on this account to be moral beings,
responsible to one another and to God.49

Notice two things here. First, killing must be necessary for it
to be legal. Second, the rules of war are thought to be intimately
connected to what it means to be a moral soldier. Of course, there is
also the wording “incidentally unavoidable” that was in the Hostage
Case that I earlier criticized, although on normative grounds.
The Lieber Code was drafted by Francis Lieber for the Union
Army during the US Civil War. Lieber set out to diminish the carnage
of war and to provide rules that would be supported by legal practice
and also by moral rules. Military necessity was the key component
of the rules of war.
Yet, I would argue that for military necessity to make the most
sense it should refer to what is non-incidentally indispensable to do
in order to achieve legitimate military objectives. Limiting military
activities on the battlefield to those activities that are militarily
necessary was the key to humanizing war. So, while killing could
be justified by military necessity there had to be a deliberative act
concerning whether or not lethal force is strictly necessary that
preceded the commander’s order to kill enemy soldiers.
In addition, we should also consider other limits posed by
military necessity on tactics and weaponry by the Lieber Code.
Military necessity does not admit of cruelty ï that is, the
infliction of suffering for the sake of suffering or for revenge,
nor of maiming or wounding except in fight, nor of torture to
extort confessions. It does not admit of the use of poison in
any way, nor of the wanton devastation of a district. It admits
49 Lieber Code.
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of deception, but disclaims acts of perfidy; and, in general,
military necessity does not include any act of hostility which
makes the return to peace unnecessarily difficult.

Again note two things. First, notice how extensive the rules are
in terms of what is ruled out, contrary to the way that some theorists
have characterized the permissiveness of the Lieber Code.
And second, from a normative perspective, notice that there is
a special consideration in the Lieber code that deals with limitations
based on jus post bellum considerations. Even if one thinks that other
traditional rules of war do not need to be adjusted, one still might
worry about the interpretations of the rules of war after war ends.
Specifically I am thinking of the way the mass killing of soldiers will
sometimes make it much harder for reconciliation at the end of war.
When killing of one’s comrades is not seen to have been necessary
by the other side, hostility will often be so intense as to last into the
peace process after war ends.50
Ohlin maintains that in international humanitarian law today
“the general principle of necessity… allows prosecution of the
war effort with maximum speed.” 51 Other than making sure that
soldiers do not employ cruelty, which “a rational actor would have
little reason to pursue” the attacking force does not need “to sacrifice
more in order to comply with the principle” of necessity.52 Ohlin
puts much weight in responding to skepticism in providing a history
of the use of the term military necessity, which in his view is utterly
antithetical to what the ICRC Guidance calls for.
Yet, while I agree with Ohlin’s restatement of the lex lata rules
of war, I think there are serious normative reasons not to embrace
this standard today.53 It is odd to think that something called “the
principle of necessity” would have so little to do today with any
meaning of the word “necessity” available in the English language. In
what follows in this section, let me offer some normative reflections
on the ICRC Guidance and other documents that seem to support a
new standard.
50 See Larry May, After War Ends, Cambridge: Cambridge University Press, 2012,
Chapter 5.
51 Ohlin, p. 1301.
52 Ibid.
53 I am not suggesting that Ohlin would disagree with me about the lex ferenda or
normative thesis of this essay.
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First let me say that the idea of necessity in law has a host
of meanings, perhaps the most significant for our purposes is that
concerning the restrictions on lethal use of force by police officers
who are pursuing a criminal suspect. Here it is often assumed that
the fleeing suspect has forfeited his or her rights and can be attacked,
even lethally if this is necessary to prevent the suspect’s escape or
to protect the life of the police officer. Despite the suspect’s having
forfeited his or rights, including the right to life, to justify shooting
the fleeing criminal suspect the police officer must establish that a
rather strict level of necessity is met.
One might think that capturing the fleeing criminal suspect
would justifiably allow for “prosecution of the criminal justice effort
with maximum speed.” Indeed prosecuting someone for a criminal
justice objective seems in many ways more important than prosecuting
someone for a military effort or goal. Yet, it is uncontroversial that
the police must only shoot at all if it is necessary to stop the fleeing
suspect, where necessity here is a fairly strict notion ï no other less
violent means were available to achieve the objective. And even in
cases where the safety of the police officer is in jeopardy, only that
type of force can be used again that is strictly necessary to prevent
the injury or death of the police officer.
So, here is the problem. We extend greater limitations of necessity
on fleeing criminal suspects than we do on enemy soldiers. Even if
we assume what is often not true, namely that all enemy soldiers are
engaged in collective wrongdoing, we still treat these soldiers worse
than we treat criminal suspects who have been engaged in individual
wrongdoing. The worse treatment, as I have been arguing, comes in
terms of the standards of necessity that are employed if we follow the
traditional international humanitarian law model.
The reason for this disparity cannot be that the fleeing suspect
is only suspected of doing wrong whereas the enemy soldier is
known to be engaged in collective wrongdoing. Even the staunchest
proponents of the international humanitarian law model would
admit that it is often unclear whether a soldier is indeed engaging
in culpable wrongdoing. In neither case has there yet been an
authoritative determination of guilt – the fleeing suspect has not yet
been tried, and the enemy soldier is rarely serving on the side of a
war that has been authoritatively declared to be unjust.
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The reason for the disparity also cannot be that soldiers
participating in an unjust war have made themselves liable to attack
and fleeing suspects have not, for many would agree that the suspect
has indeed forfeited his or her rights by his or her intentional choice
to join enterprises that are criminal in nature. And in other cases,
the forfeiture of rights comes from the overwhelming evidence of
having participated in wrongdoing that follows upon fleeing from
the police. I do not subscribe to the forfeiture view of rights, as I
have said. But the point I wish to make here is that even if one does
subscribe to this view, it is difficult to claim that the enemy soldier
has forfeited rights in a way that is more unfavorable to him or her
than is true of the forfeiture of rights by a fleeing criminal suspect.
A second objection to the view I have endorsed is that applying
a strict notion of necessity to armed conflict situations will mean
that very few wars can ever be justified. This concern is directed
primarily at the jus in bello branch of Just War theory. For wars to
be justifiably fought commanders must be given sufficient latitude
to launch attacks on enemy soldiers without satisfying the strong
requirement of necessity. Indeed, I have suggested elsewhere that
various forms of pacifism are made more tenable when one takes
necessity more seriously as a strict requirement.54 So, there is a basis
of worry about the ICRC position if one wants to defend most wars
in jus in bello terms, although certainly not a reason to rule out such
conduct in advance.
There are nonetheless ways to understand even a fairly strict
necessity requirement that would give commanders in the field
enough latitude to do their jobs reasonably effectively. One reason
this is true is that commanders will need not only to take the rights
of enemy combatants more seriously than they used to, but they will
also have to take the rights of their own soldiers seriously, as they
were already doing in most cases. The fact that commanders already
take the lives of their own soldiers into account in necessity and
proportionality assessments is already to indicate that despite the
way the laws of war are often characterized, soldiers’ lives do matter.
But just because the rights of enemy soldiers are to be scrutinized
more carefully does not mean that the commander is stopped in his
or her tracks. The commander can take lethal actions to advance
54 See Larry May, Contingent Pacifism, Cambridge: Cambridge University Press,
2015.

162

THE PRINCIPLE OF HUMANITY AND THE SAFEGUARD OF THE HUMAN PERSON

a military objective as long as the tactics employed are no more
lethal than necessary. Capture instead of killing enemy soldiers has
to be contemplated. But in at least some situations, capturing large
numbers of enemy soldiers is not a realistic option. Wounding rather
than killing is perhaps a bit less practically problematic than the
option of capture, but again not all cases are such that wounding will
indeed achieve a needed military objective. Such considerations will,
I admit, have a far greater affect on bombing campaigns than actions
taken on the ground.
In bombing campaigns, the necessity requirement is sometimes
offset by a concern for the safety of one’s own troops. Low-flying, as
compared with high-altitude, planes will be better able to determine
the degree of lethal attack needed to accomplish a given military
objective. But low-flying, as compared to high-altitude, planes are
much more risky for the soldiers who are flying those planes, since
they are so much more likely to be hit by low-tech missiles. For
these and other reasons, commanders will still be able to engage the
enemy in a reasonably effective way, but it remains true that they
will have to show more self-restraint than is often true today.
A third objection is that the expanded and more stringent
necessity requirement does not go far enough. Pacifists could argue
that respect for human rights of soldiers should be seen as leading to
the elimination of all war, since war involves the intentional attacking
and killing of humans. I have endorsed such a model in other writings,
and have nonetheless found the revised understanding of necessity
to take us quite a ways toward the elimination of war, although this
depends on how one understands the current conditions of war and
armed conflict.
One response to this objection is that there may indeed be wars
that need to be fought on human rights grounds, and so we should
not opt for a conception of the rights of soldiers that makes such
wars turn out always to be unjustified. In addition, in some cases
it could matter that the soldiers fighting on one side are clearly
unjustified in their actions and so again they should not be seen
as vulnerable in the same way as those who are clearly justified in
the war they fight. Once again, while I do not endorse this view, it
seems prudent to keep the option open. In any event, I believe that
the strengthening of the necessity principle in Just War theory and
international humanitarian law will have quite beneficial offsetting
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results for diminishing the violence of war and especially the killing
on a massive scale that has been characteristic of wars for millennia.

PART C. HUMANITARIANISM AND THE RIGHTS OF SOLDIERS
IX. HUMANITARIAN RIGHTS
The idea behind humanitarianism is that people who are in
special situations or roles, where they have a heightened vulnerability
to risk, should be seen as having rights that protect them in their
dignity. But these humanitarian rights are not the same as human
rights, which apply to every human in every situation, which attach
to humans qua humans, and which do not take account of special
circumstances or roles. Indeed, for human rights, the only role that
matters is being human. Yet, protecting the dignity of humans may
need different or additional protection when these humans are in
situations of increased vulnerability, where their vulnerability is not
merely due to the fact that they are human.
Humanitarian rights should not be seen as a competing
domain of rights to the domain of human rights. In my view a
properly humanitarian conception of war puts soldiers at the center
of concern since soldiers and combatants are those most directly
affected by war and armed conflict. The UN document that is most
directly relevant to these issues sees civilians and noncombatants as
those most directly affected by armed conflict. In the 1970 Report
of the Secretary-General on Respect for Human Rights in Armed
Conflict, there was a very strong statement about the intended effect
of having the General Assembly examine armed conflicts in human
rights terms.
It is an endeavor to provide a greater degree of protection for
the integrity, welfare and dignity of those who are directly
affected by military operations pending the earliest possible
resolution of such conflicts.55

Yet the United Nations’ examination of the effects of human
rights in battlefield situations was mainly restricted to the protection
of civilian lives, even though the lives of soldiers are certainly those
that are most directly affected by military operations. While civilians
55 Respect for Human Rights in Armed Conflict. Report of the Secretary-General,
A/8052, para 13 (1970).
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are increasingly attacked, even targeted, in wars, the direct targeting
of people is most often directed at soldiers rather than at civilians
even in today’s asymmetric wars.56
Even if it were true that soldiers forfeited some of their most
basic rights by becoming soldiers, it may still be true that soldiers
need extra protection due to assuming this role. On the assumption
that soldiers can be killed, or are liable to be killed, because they have
assumed a different, more dangerous status from other humans,
what this also means is that soldiers are more vulnerable than all
other humans who retain the right not to be killed. Because soldiers
are at increased vulnerability to be killed, it would make sense also
to say that soldiers should have special rights that minimize the
harm that is likely to occur to them because of their loss, even if
only temporarily, of basic rights. In some respects, this is what
humanitarian law has traditionally sought to do: to provide a set of
special rights not to suffer unnecessarily, that are especially apt for
soldiers who are more vulnerable to such suffering since they lack
the protections of basic human rights such as the right to life and the
right not to be attacked.
There is a kind of special vulnerability that occurs for soldiers
in wartime circumstances even if it is true that soldiers have
forfeited basic general rights. But specifically how vulnerable soldiers
are varies, as does the specific ways soldiers are vulnerable. This
variability is due to the changing character of war and armed conflict
over the ages. In traditional ways of thinking of humanitarian law,
the key right is that soldiers not suffer unnecessarily. What counts as
necessary, as I argued above, is and has been contentious. But what
the specific vulnerabilities are is not so contentious.
Consider that now concern for the rights of civilians during war
has meant that they can be directly attacked only if it is clear that
these civilians pose a threat to other civilians or soldiers. It is my
view that in such a situation the special rights of soldiers must also be
expanded so as to protect the soldiers in their special vulnerabilities.
This protection is needed due to the increased vulnerability that
these soldiers face, which is itself due to the restrictions on the rules
of engagement aimed at protecting civilians. Consider a situation
where the soldiers must first announce themselves before entering
56 See Michael Gross, Moral Dilemmas of Modern War, NY: Cambridge University
Press, 2010.
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a building believed to be occupied by enemy warriors, so as to give
civilians in these buildings a chance to speak up.57 This restriction
on the rules of engagement again would warrant an expanded set of
role-based rights for soldiers aimed at protecting the soldiers in their
now more vulnerable states.
In cases where soldiers face increased vulnerability, it would
make sense to say that soldiers should only take on this increased
risk if it were clear that taking on a risk of death was strictly necessary
for achieving a legitimate military objective. And in this way we
could see a strengthened principle of necessity, perhaps of the sort
contemplated by the ICRC in its 2009 Interpretive Guidance. Indeed,
the fact that soldiers are supposed to risk their lives while in combat
does not make them have less special rights. Rather, their increased
vulnerabilities should be seen as supporting increased special rights.
The special rights are extended at least in part to compensate for the
decrease in general rights that they face because of their supposed
forfeiture of basic general rights when they assume the role of soldier.
This is an appropriate place to say again that the forfeiture idea
is weakened in many cases where the soldier is coerced into taking on
the dangerousness of fulfilling the soldier’s role. The idea of forced
forfeiture is itself peculiar. The idea of forfeiture makes the most
sense in terms of the choices a person makes that are not coerced
– where one is held responsible for one’s choices and if those are
especially bad choices then one loses some of one’s previous rights or
status in the society. But since many soldiers are conscripted, the idea
that they could forfeit their rights, or their dignity, by these acts is to
say the least hard to justify. Of course it will matter what the options
were to acquiescing in one’s conscription, but in general something
seems suspicious about the idea that all soldiers, even those who
have been conscripted, have by their own coerced acts forfeited their
rights. In any event, my view is that even if one finds the forfeiture
view plausible, this can still be seen as giving rise to special rights
that are more extensive than those normally afforded to soldiers by
traditional Just War theory and international humanitarian law.

57 See Michael Walzer’s fascinating discussion of this case in Just and Unjust
Wars, NY: Basic Books, 1977.
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X. THE RIGHT NOT TO BE KILLED UNNECESSARILY
If one recognizes the special vulnerability of soldiers, and the
dignity of humans, one is led to the question of what rights soldiers
have. In this section I will defend the idea that soldiers have the right,
among others, not to be killed unnecessarily. This humanitarian
right is crucial as counteracting the adverse effects of the duties that
soldiers have toward civilians and their property, as well as by the
fact that soldiers are faced with lethal actors on the other side of an
armed conflict. I will develop these points in this section. And I will
argue that this right sits between an absolute right of soldiers not to
be killed, which certain pacifists have espoused, and the traditional
understanding of soldiers as having no right, of any sort, not
to be killed.
Consider an example from the first Iraq War. On February 2627, 1991, Iraqi soldiers mingled with a column of panicked civilians
who had commandeered any form of transportation to leave Mutlai,
Kuwait and escape to Basra, Iraq. Responding to Iraqi small arms
fire, a five mile long column of retreating Hammurabi Division
forces was attacked. As the coalition land assault began to the west,
U.S. airpower disabled vehicles at the front and rear of the convoy
thereby creating a 7 mile long traffic jam. Unknown numbers of
Iraqi soldiers and civilians died in the seven hours of subsequent
strafing along what became known as “the Highway of Death.”58
General McCaffrey’s official report concluded that 34 tanks were
destroyed along with 224 trucks, 41 armored personnel carriers,
43 artillery pieces, 319 anti-tank guns, and an estimated 400 Iraqi
soldiers killed with no loss of American life.59
It seems that it would be hard to defend such killings on the
grounds of the self-defense rights of the coalition forces that killed
these 400 Iraqi soldiers. Indeed, that there were no coalition
casualties is partial support for this proposition. In addition, fleeing
soldiers at the time they are fleeing do not pose a threat to anyone.
And unlike the soldier taking a bath, fleeing soldiers are unlikely to
58 See Carl Connetta “The Wages of War: Iraqi Combatant and Noncombatant
Fatalities in the 2003 Conflict,” Project on Defense Alternatives Research
Monograph # 8, Appendix 2 October 2003), http//www.comw.org/pda/0310rm8ap2.
html#5.TheHighway(s)of.
59 For more on this example also see Michael Newton and Larry May,
Proportionality in International Law, NY: Oxford University Press, 2014, Chapter 4.
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reverse course in the immediate future. The question is whether or
not these soldiers have the overall status of being without the right
to be attacked in this situation.
One of the traditional defenses of actions such as occurred in
the highway of death is that even fleeing soldiers could easily regroup
at another place and launch an attack on one’s own soldiers. Killing
as many enemy soldiers as one can conforms to the traditional view,
associated with the Lieber Code, to shorten the war and hence shorten
the amount of time where there will be the killing of soldiers.60 In
most cases, the overall saving of life is best accomplished by granting
to each combatant the right to kill as many enemy soldiers as
possible in the shortest period of time. And in some respects, the
Iraq War was probably shortened by the slaughter that took place on
the highway of death. But notice that many commentators used the
term slaughter, just as I did, not calling what occurred to be a normal
exercise of pursuing a needed military objective.
Fleeing soldiers, and even soldiers taking a bath or playing games,
are especially vulnerable. But it is true that they could pick up their
weapons and put on their uniforms and become active threats again.
In the case of the naked soldier, our moral intuitions would counsel
that it would be in some sense wrong to kill the unarmed and naked
“soldier.”61 Intuitions can sometimes be unreliable guides to what
should be done, especially in an all things considered context. But
many people who have been faced with such a case, have thought
that it was wrong to kill.62
In domestic legal contexts, fleeing suspects have the right not
to be killed unnecessarily. So, one question to ask is whether there is
some salient difference between fleeing suspects and fleeing enemy
soldiers. One supposed difference concerns the different domains of
everyday life and of wartime. Respect for the dignity of those who
occupy the roles of soldier and bank robber would seem to require
the same standard be used. Of course, this does not yet determine
how stringent that standard should be. In the next section I take up
the issue of how to understand the moral status of soldiers vis-à-vis
each other. Before turning to that issue, let me explore a bit more
60 See Jens Ohlin, “Sharp Wars are Brief”.
61 See my book War Crimes and Just War, NY: Cambridge University Press, 2007,
Chapter 5.
62 See Michael Walzer, Just and Unjust Wars, NY: Basic Books, 2007.
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what are the limits of the expanded notion of military necessity and
the corresponding right of soldiers not to be killed unnecessarily.
In some respects, it seems as if one could easily accept the
right not to be killed unnecessarily by appeal to the traditional
understanding of the killing of soldiers by looking to the long-term
consequences and recognizing that all killing of enemy soldiers is in
some sense necessary to ending the war. In response, I wish to return
to the ideas of Grotius outlined above. Military necessity is best
understood normatively if it is qualified by both temporal and spatial
restrictions. The ideas of “imminence” and “immediacy” are crucial
for a plausible understanding of the principle of military necessity.
From a Grotian standpoint, for an action to conform to a plausible
view of military necessity that action must be the least lethal means
to accomplish a needed military objective at this point in time and in
the current circumstances, or temporal and special conditions that
are very close to the actual ones at the moment.
It is simply too easy to be allowed to say that sometime in the
undetermined future this war, like all wars, will be for the best if it is
ended more quickly than not. In some cases it may indeed be that a
war is likely to be ended quite quickly if lethal means are used when
they are not practically necessary at the moment. But, a principle
that allowed for whatever is necessary to shorten a war would not be
accepted by Just War theorists or international legal theorists either.
It is possible simply to drop an atomic bomb on a region, or poison
the water supply of a region, and obliterate all of the enemy soldiers
therein. Yet, the use of atomic bombs or poisons are generally seen
as illegal or immoral regardless of the fact that they will bring a war
to a conclusion very quickly indeed.
And we certainly do not want a principle of military necessity
that is so strong that makes it impossible to fight justified wars of
any sort. Even many pacifists today (who call themselves contingent
pacifists, just war pacifists, or conditional pacifists) would not argue
for ruling out in advance the possibility of justifiably fighting in any
war. There seem to be at least some conceivable worlds where it would
be justified to kill enemy soldiers for a needed military objective.
The strategy that I have pursued is to try to find a reasonable
principle of military necessity that neither permits every action in
war, nor rules out every action in war. Of course, there are many
points along the spectrum between these two extreme positions
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of the supporter of Kreigsraison and absolute pacifism. I will say
more about this point in subsequent sections, but I remain open to
precisely where to draw the line along this spectrum. What seems to
me to be clear though is that the line needs to be drawn somewhere
in the middle rather than at or near either end of this spectrum.
One other thing to say about the question of how a commander
is to ascertain whether it is militarily necessary to kill an enemy
soldier, is that the commander need only consider possible worlds
that are close to the actual here and now world the commander
currently occupies. In this respect, I am adapting David Lewis’s idea
of counter-part analysis.63 To ascertain if something is possible or
necessary in a practical sense, we need only consider possible worlds
that resemble our world “closely enough.”64
In a sense, to talk of what it is possible or necessary to do is to
talk of what are vicarious experiences for a given agent here and now.
To say that it is possible that I regain my fluency in Ancient Greek, is
to say that it is vicariously so in some world that is close enough to
the actual world that I occupy here and now. To say that it is necessary
that I employ a certain tactic in an armed conflict is to say that it is
vicariously so in all worlds that are close enough to the world that I
occupy here and now. In the second case, the commander need not
think beyond what is conceivable, understood in this way as close
enough to the commander’s actual world here and now.
This is to say that possible worlds are counterparts to this world
insofar as they are vicarious worlds for me. And to say something
practically relevant about what is possible or necessary for me is to
say what is vicariously experienced in worlds that are close enough
to my actual world here and now. This analysis has not yet said
where on the spectrum to locate decisions about what is possible or
necessary but it does locate the point along the spectrum as those
points that are “close enough” to my actual world here and now.
The “here and now” is a way to make a bit more conceptual sense of
the Grotian dictum that what counts as militarily necessary is what
satisfies imminence and immediacy.
63 David K. Lewis, Counterfactuals, Cambridge, MA: Harvard University Press,
1973, pp. 39-43. I adapt Lewis’s counterpart analysis so as to make it relevant for
practical decision making since in this essay I am concerned with practical necessity
not logical or metaphysical necessity.
64 Ibid., p. 39. I thank Jeffrey Tlumak for suggesting this line of argument.
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The tricky questions of course are what “close enough” means
and who is to make that decision. My answer to both questions
is to restrict our domain to the commander on the ground
and only to stipulate that while it is the commander who is to
determine how to understand close enough, he or she is to do so
bound by considerations of what a reasonable commander in this
commander’s shoes would agree to. The reasonableness constraint
is aimed at ruling out utterly arbitrary characterizations of the
realm of possible worlds in the assessment of military necessity.
Appeal to a reasonableness standard is also supposed not to allow
the determination of military necessity to be based completely on
the commander’s subjective considerations. Reasonableness is at
least a partially objective standard, as I indicated earlier. How such
a standard will be enforced is not part of the purview of this essay,
but I envision commanders continuing to be under the purview of
international criminal standards that would hold open the possibility
of sanctions against those commanders who acted in disregard of the
humanitarian rights of soldiers.

XI. REVISITING THE MORAL EQUALITY OF SOLDIERS
Since Michael Walzer’s book, Just and Unjust Wars, many
philosophers have argued that all soldiers, by virtue of their roles,
have the same status: namely both the right to kill and the liability to
be killed. Recently philosophers have argued that there is no equality
among soldiers in armed conflict. Soldiers on the unjust side of a war
have no right to kill, but are liable to be killed. Soldiers on the just side
of a war have the right to kill and no liability to be killed. My view is
that soldiers all have roughly the same moral status, but not of the
sort that Walzer argued for. Rather all soldiers have the right not to be
killed unnecessarily, and also the liability to sanction if they violate
the rights of other soldiers, even enemy soldiers. Since I argued in
favor of that right in the previous sections, I will begin by arguing in
this section that it is an equal right of all soldiers. I will then argue
that there is also a corresponding equal liability for all soldiers who
violate the right of soldiers not to be killed unnecessarily. The liability
for soldiers is primarily a moral liability. The legal liability remains
primarily on those commanders who make decisions about who to be
attacked and with what level of force.
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Many philosophers and legal theorists today deny that there is
a moral equality of soldiers. One way to understand this position
begins from the plausible assumption that one’s moral status varies
based on whether one is engaged in rightful or wrongful behavior. It
matters whether one has a right to act a certain way, or fails to have
such a right. Someone who robs a bank does not any longer have the
strong self-defense right to kill a police person who is shooting at the
robber.
My view is that all soldiers have roughly the same rights and
liabilities because it is normally so difficult for a soldier to figure
out if the war he or she is fighting in is a just or unjust war. There
are cases where it may be easy to do this or even where a soldier has
already figured it out, but as I have argued elsewhere these are very
few cases indeed. In any event we should not merely attribute the
injustice of a war to a soldier given that what made the war unjust
was the decision of a State not a decision of that soldier.
The right not to be killed unnecessarily is important for showing
respect for the person who occupies the role of soldier. Even if one
were to think that some soldiers (who are on the unjust side of a
war) have forfeited some of their basic general rights, there are two
other considerations that are important. The first is something we
have already discussed, namely that the soldier may have special
rights connected to the soldier’s vulnerability that must be taken
into account. The second consideration is that while it is possible
to forfeit one’s basic rights, at least temporarily, one cannot forfeit
one’s dignity without ceasing to be human. I wish now to take up
this second consideration.
At the beginning of this essay I distinguished between the
general rights of all humans and the special rights of those who
occupy various roles, such as that of being a soldier. Soldiers, qua
soldiers, do not have human rights. But I want to argue now that
since those who occupy the role of soldiers are humans, that they are
humans sets a minimal standard for how they are to be treated as
soldiers. The standard is that soldiers must be treated in a way that
respects their dignity as humans.
My view is that recognizing the right of soldiers not to be killed
unnecessarily is one of the best ways to respect the dignity of soldiers.
It is not sufficient that soldiers be recognized as having the right not
to be made to suffer unnecessarily, which is the traditional way to
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understand the humanitarian rights of soldiers. This is not sufficient
given the vulnerabilities that soldiers face. It is true that humans
are more than normally vulnerable to suffer when they occupy the
role of soldier. But it is even more significant that humans are much
more than normally vulnerable to be killed when they occupy the
role of soldiers.
Killing in war is more significant for a soldier than suffering in
most cases for soldiers because of the way war has been understood
for centuries, namely in part as a conflict between groups that
engage in lethal violence against each other. And while the attempt
to kill an enemy soldier may wound that soldier instead and cause
suffering, the killing of the soldier has been the objective. There are
other cases where a soldier is intentionally made to suffer as a matter
of retaliation, or as a way to cause the soldier to answer questions
under interrogation, where the suffering is intentional and in most
cases cruel since this suffering is not necessary for achieving the
objective. Such cruelty can be as significant as death for the soldier.
And it is also true that just as making soldiers suffer for retaliation
is rarely necessary for securing a military objective, it is also true
that intentionally killing an enemy soldier is rarely necessary for
achieving a military objective either.
As I said in discussing the St. Petersburg Declaration, war has
been sometimes understood as being primarily about incapacitating
rather than killing since most frequently it is incapacity of enemy
soldiers rather than killing them that is directly related to achieving
needed military objectives. In any event, the key consideration that
has made it nearly universally accepted that soldiers should not be
made to suffer unnecessarily is the fact that it is indeed unnecessary.
If, as I have been arguing, it is also true that much killing in war is
also unnecessary for achieving a needed military objective, then for
similar reasons it should be universally accepted that soldiers should
not be killed unnecessarily either.
The moral equality of soldiers turns on this issue of soldiers’
heightened status as vulnerable to both suffering and death due to the
nature of the role. All soldiers are humans, and minimally soldiers
should be shown respect for their dignity by being recognized as
having the right not to suffer unnecessarily or to die unnecessarily.
The dignity of humans can be denied in at least two ways – by
forcing them to suffer and by forcibly killing them. Because of the
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self-consciousness characteristic of human’s intentionality, both
suffering and death are very bad indeed even if they are not the
absolute worst thing that creatures can suffer.
The moral equality of soldiers turns on the moral equality
of these features of all humans. While soldiers may be treated
differently from one another in many respects, due to what those
soldiers deserve for instance, it is minimally required that soldiers
not be treated differently from one another by virtue of their dignity.
To treat them unequally in this respect, where one human or group
of humans is denied the minimal moral treatment respecting their
dignity requires us to treat this human or group of humans as not
fully human.
For many centuries soldiers were referred to as cannon fodder,
or by some equivalent expression. The idea was that soldiers were
dispensable.65 Soldiers could be killed at will by enemy soldiers
because they were primarily only extensions of their king or their
State. Notice that the rhetoric of the use of the term “cannon fodder,”
displays the way that the traditional view of soldiers effectively denied
their humanity. To respect soldiers, this practice needs to stop. My
proposal to recognize the equal right of all soldiers not to suffer or be
killed unnecessarily is aimed at just this objective.

XII. CONCLUDING THOUGHTS ON THE PRINCIPLES OF HUMANITY
AND NECESSITY
At the beginning of this essay, I discussed various meanings of
the term humanity, one of which was that humanity is a source of
norms and values. In this final section I will discuss one of the most
significant norms associated with humanity, a principle that calls for
people, especially during war or armed conflict, to exercise special
vigilance in how fellow humans are treated. As I have been arguing
in this essay, the special protections of humans during times of war
should extend to soldiers and other combatants.
Kant characterized one of the versions of the categorical
imperative as the “formula of the end in itself” or “the principle
of humanity.” In Kant’s view, there is a practical imperative for all
people, namely: “Act in such a way that you treat humanity, whether
in your own person or in the person of another, always at the same
65 See Gabriella Blum, “The Dispensable Lives of Soldiers”, Journal of Legal
Analysis, vol. 2, 2010, pp. 69-124.
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time as an end and never simply as a means.”66 This principle is
deeply connected to Kant’s notion of the dignity of a human person.
To respect the dignity in each person, we must treat each person as
an end in itself, not simply as a means to our own ends.
In situations of war or armed conflict, it is hard to understand
how the various participants, especially the soldiers shooting
at enemy soldiers, could still treat the enemy soldiers as ends in
themselves. Indeed, the idea of military necessity that has been the
subject of this essay, in its traditional formulation, saw the soldier’s
role to be one of killing as many enemy soldiers as possible. It is
also true that this military goal was related to the further goal of
bringing the war to an end as soon as is possible so as to have the
least number of casualties in the long run. But there is no denying
that the traditional principle of military necessity was aimed at using
enemy soldiers as a means to ending the war as quickly as possible,
and did not see enemy soldiers as ends in themselves.67
Yet, it is also part of the more modern understandings of
military necessity that this principle is to be balanced against
what international lawyers call the principle of humanity. Indeed,
this is why Michael Schmitt gives his essay “Military Necessity
and Humanity,” the subtitle “Preserving the Delicate Balance.”68
Schmitt characterizes the principle of humanity in international
humanitarian law as an imperative “which operates to protect
the population (whether combatants or noncombatants) and its
property.”69 Yet, the question to consider is whether these principles
can indeed be balanced if the principle of military necessity contains
such a strong presumption in favor of the right of soldiers to kill
as many enemy soldiers as possible. How though can soldiers be
treated humanely if they can be killed at will? Indeed, notice that the
formulation that Schmitt gives for the principle of humanity calls for
protection of combatants not only noncombatants.

66 Immanuel Kant, Grounding for the Metaphysics of Morals (1785), translated by
James W. Ellington, Indianapolis, IN: Hackett Publishing Co., 1981, p. 36.
67 For much more on this topic see Jens Ohlin and Larry May, Necessity in
International Law, NY: Oxford University Press, 2016.
68 Michael N. Schmitt, “Military Necessity and Humanity in International
Humanitarian Law: Preserving the Delicate Balance, Virginia Journal of International
Law, vol. 50, nº. 4, 2010, p. 795.
69 Ibid., p. 799.
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I should note at this stage that I regard my proposal about
extending to soldiers the right not to be killed unnecessarily as a
moderate proposal. Some authors have recently argued for a more
expansive principle, namely, the least harmful means principle. This
principle would sweep across all decisions by commanders during
war and would require that commanders only order that use of force
that is the least harmful. My proposal only calls for less than lethal
force when it is not necessary to use lethal force. My proposal will
not affect non-lethal use of force and is hence not nearly as restrictive
as the least harmful means principle.
Throughout this essay, I have attempted to defend a
commonsensical way to think of humanitarian rights, namely as
applying a strict necessity constraint on military actions that risk
the killing of soldiers, our own or enemy soldiers. I have proposed a
change in our understanding of the scope of the principle of humanity
so that it is broadened. I have also proposed a restriction in the scope
of the principle of military necessity so it is more strict. And I have
proposed an expansion of the humanitarian rights of soldiers to
include the right not to be killed unnecessarily.

• This article will be included in a volume published next year by Oxford
University Press entitled “Weighing Lives in War,” edited by Jens Ohlin,
Larry May, and Claire Finkelstein.
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I. INTRODUCTION
The two bombs dropped on Hiroshima and Nagasaki speeded
Japan’s decision to accept the Potsdam terms and accelerated the end
of the war against Japan1. It was the earliest nuclear bombing used as
a means of warfare2, making the world witness a potential catastrophe
that was unthinkable previously. Later studies show that neither of
these two cities are “purely military” targets3, and proposition that
bombs are “life saving” weapons is also questioned4. Bombings in
two cities caused in excess of 120,000 immediate deaths5. The
destructive power unprecedented in human history astonished the
world; it was the first harnessing of sun’s power in a large scale6.
Technological development changes the methods of warfare, from
crossbow to gun to long-range artillery to aerial bombardment, from
arrow to bullet to cannonry to nuclear warheads.
A soldier with a rifle is able to discriminate between civilians
and combatants, but aerial bombardments or long-range missiles are
unable to make such distinctions. The more destructive a weapon
is the farther its effects go beyond control and predict of scientists
1 Hanson W. Baldwin, America at War-Victory in the Pacific, 24 FOREIGN AFF.
26, 36 (1945).
2 THE EFFECTS OF NUCLEAR WEAPONS 6 (Samuel Glasstone & Philip
J. Dolan eds., 3d ed. 1977).
3 Barton F. Bernstein, The Atomic Bombings Reconsidered, 74 FOREIGN AFF.
135, 147 (1995).
4 Id. at 151.
5 Jill M. Sheldon, Nuclear Weapons and the Laws of War: Does Customary
International Law Prohibit the Use of Nuclear Weapons in All Circumstances?, 20
FORDHAM INT’L L.J. 181, 187 (1996).
6 Baldwin, supra note 1, at 26.
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who invent it or soldiers who use it. Nuclear weapons exterminate
population and result in extensive ecosystem destruction. In the
eyes of nuclear weapons, military and civilian, combatant and
noncombatant, neutral and belligerent may be direct or indirect
objects; the distinguish among them thus no more exists7.
Accordingly, civilian population in the “nuclear age” suffers more
than ever, because of indiscrimination nature of nuclear weapons8.
Nonetheless, the laws of war do not change, principles still
sustains, and there should have been debates on the legality of
nuclear weapons, however, the legal community has been silent on
this issue for decades since 19459. At first, the Allies were jubilant
at the victory of war against Japan, and ignored the necessity and
legality of atomic attack. The use of atomic attack was widely
accepted as a life-saving weapon10. Ironically, it saved soldiers’ lives
for landing or invading Japan in the price of sacrificing civilians’
lives in two cities more than two times of soldiers’ lives. During the
Cold War, possession of nuclear deterrence and threatening to use
it is the most important counterweight to the Soviet Union11. State
security and military necessity supersedes human security. There
are arguments that laws of war are obsolete because of innovation of
modern weaponry and development of the doctrine of “total war”,
and thus notions of “mutual assured destruction”12 and “flexible
response”13 were developed.
Besides the silence of legal community, another legal silence
is that use of nuclear weapons is not explicitly prohibited by any
international convention, though “effects of all weapons are
governed by numerous conventions and customary international
law.”14 The International Court of Justice finds that comprehensive
and universal prohibition of the use of nuclear weapons does not
7 Elliot L. Meyrowitz, The Status of Nuclear Weapons Under International Law,
38 GUILD PRAC. 65, 65 (1981).
8 Elliot L. Meyrowitz, The Laws of War and Nuclear Weapons, 9 BROOK. J.
INT’L L. 227, 227 (1983).
9 Id. at 228.
10 Meyrowitz, supra note 7, at 66.
11 Meyrowitz, supra note 8, at 229.
12 Meyrowitz, supra note 7, at 67.
13 Elliot L. Meyrowitz, The Opinions of Legal Scholars on the Legal Status of
Nuclear Weapons, 24 STAN. J. INT’L L. 111, 136 (1987).
14 David M. Corwin, The Legality of Nuclear Arms Under International Law, 5
DICK. J. INT’L L. 271, 271 (1987).

178

THE PRINCIPLE OF HUMANITY AND THE SAFEGUARD OF THE HUMAN PERSON

appear in treaties relating to all weapons and that there is no treaty
prohibiting use of nuclear weapons.15
In the world of Post Cold War, the risk of nuclear danger might be
worse, because the balance between two super powers is destructed,
but secret trade of nuclear weapons, technologies or materials still
exists, “[t]he hands controlling the trigger may be even more risky.”16
In the absence of explicit prohibition by any international
treaty or convention regarding the legality, controlling or restriction
of nuclear weapons, the employment of nuclear weapons is subject
to general rules of the law of war.17 In view of the characteristics
of nuclear weapons and the principles of humanity and dictates of
the public conscience, this paper proposes that nuclear weapons are
unlawful per se; analogous to other prohibited weapons, nuclear
weapons are illegal in all circumstances, and even mere possession
of them may be a commission of crime against humanity.

II. CHARACTER OF NUCLEAR WEAPONS
The explosion of nuclear weapons emits “thermal radiation”
producing tens of millions of degree compared with a few thousands
in a conventional explosion18 causing skin burns and starting fires
at considerable distances; explosion is accompanied with “initial
nuclear radiation” and “residual radioactivity” which are highlypenetrating and long-lasting harmful.19
The International Court of Justice (hereinafter I.C.J.) in the
Legality of the Threat or Use of Nuclear Weapons (hereinafter
Advisory Opinion)20 has noted that damage caused by the immense
quantities of heat and energy released from nuclear explosion are
more powerful than the damage caused by other weapons, with the
radiation which is peculiar to nuclear weapons, these characteristics
render nuclear weapons potential catastrophic. With the danger to
15 See Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1996
I.C.J. 226, 226-27 (July 8).
16 C. G. Weeramantry, Nuclear Weapons and International Law, 9 MICH. ST. U.DCL J. INT’L L. 255, 255 (2000).
17 LESLIE C. GREEN, THE CONTEMPORARY LAW OF ARMED CONFLICT
128 (2d ed. 2000).
18 THE EFFECTS OF NUCLEAR WEAPONS, supra note 2.
19 Id.
20 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1996
I.C.J. 226, 226-27.
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cause genetic defects and illness to future generations, to damage
environment, food and marine ecosystem, they have the potential to
destroy all civilization and the entire ecosystem of the planet.21

A. Destructive Capabilities
The nuclear weapons are incendiary explosive weapons and
radiological weapons. The dominant casualty effects are those of
blast, thermal radiation and ionizing radiation. The radioactive
fallout may be an extended period of days, weeks or even years before
symptoms of ill health are displayed. Radioactive fallout may also
delay the healing of other injuries, and affect the progress of certain
diseases.22
The destructive capabilities of nuclear weapons destroyed four
square miles of Hiroshima causing 100,000 serious injuries and
immediate deaths in excess of 80,000, which is one-quarter of its
population; it also destroyed one-half square miles of Nagasaki
causing 40,000 injuries and immediate deaths in excess of 40,000,
which is one-sixth of its population.23 The physical damage to living
organisms caused long-term illness to the survivors of two cities
including anemia, cataracts, and leukemia.24
Marshall Islands has been the site of nuclear weapons test from
1946 to 1958. The nuclear weapons tests in the Marshall Islands
caused extensive radiation-induced illnesses, deaths and birth
defects; an epidemiological study shows that the exposed populations
received additional doses of radiation over the years from the later
bomb tests and residual radiation on the islands.25 It is seen that
human populations, which are hundreds, or even thousands, of
miles from a nuclear blast, may be caused to suffer serious injury,
death after prolonged illness and severe birth defects.26
The 1986 Chernobyl nuclear reactor accident, though not a
nuclear weapon explosion, provides not only evidence on health
21 Id. at 243-44.
22 INT’L COMM. OF THE RED CROSS [ICRC], WEAPONS THAT MAY CAUSE
UNNECESSARY SUFFERING OR HAVE INDISCRIMINATE EFFECTS 20 (1973).
23 Sheldon, supra note 5.
24 Id. at 189.
25 Public Sitting Held on Tuesday 14 Nov. 1995 (CR 1995/32), Legality of the
Threat or Use of Nuclear Weapons, 1996 I.C.J. Pleadings (Nov. 14 1995) (oral
statements), available at http://www.icj-cij.org/docket/files/95/5943.pdf.
26 Id. at 20.
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effects of nuclear weapons, more importantly, indicates that
unintentional release of radiation may cause the same degree of
ecological impact and international nuclear pollution problem as
those caused by nuclear weapon explosion. The Chernobyl nuclear
reactor accident was a slow nuclear explosion and emitted a cloud of
lethal, radioactive contaminants. The hot debris of reactor covered
an area of more than 5,000 square kilometers with twenty million
radionuclides were considered heavily contaminated, making human
life impossible, approximately 130,000 people had to be permanently
resettled; serious radioactive contamination in Sweden, Germany,
Italy, Poland, Austria, Greece and other countries. 400 hectares of
pine forest died within days, leafy trees only survived the first year.27
Since the accident, levels of thyroid cancer among children had risen
to eighty times higher than the normal rate; and birth defects have
increased from 3.87 per 1,000 live births to 6.97 per 1,000 live births;
other illness and effects associated with radioactive exposure include
leukemia, increased infant mortality rate, shorter life expectancy,
higher infertility rate and genetic mutations.28 In view of the risk
of intentional release of radiation, storage, transporting, or mere
possession of nuclear weapons should bear the same scrutiny and
criminal culpability as intentional release of radiation by nuclear
weapons exploration.

B. Distinction
The nuclear weapons are not like conventional weapons. Though
both kill people by heat and blast; nuclear explosion produces millions
times higher degree of heat and devastates much greater geographic
impact than conventional, causing indiscriminate human destruction
and unnecessary suffering; the radioactivity emitted threatens the
reproductive ability of human and survivability of the environment
resulting unpredictable future damage.29 Nuclear weapons cannot be
seen as just another improvement of conventional weapons.
Though nuclear weapons explosion do not produce bacterial,
fungi, viruses, or living organism that cause death or diseases in
27 Ved P. Nanda & Jeffery C. Lowe, Nuclear Weapons and the Ecology: Is
International Law Helpless to Address the Problem, 19 DENV. J. INT’L L. & POL’Y
87, 96-98 (1990).
28 Sheldon, supra note 5, at 190-91.
29 Meyrowitz, supra note 7, at 74.
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human or animals, the effects of radioactive fallout clearly injured
human body by altering the chemical structure of humans, plants
and animals with long-term genetic effects on them; they thus are
not only more destructive than conventional incendiary weapons but
the functional equivalent of the effects produced by poison weapons,
bacterial weapons and gas weapons30 with even more devastating
effects.

III. LAWS OF WAR AND NUCLEAR WEAPONS
The laws of war distinguish between jus ad bellum and jus
in bello. Jus ad bellum governs the states’ initial resort to armed
conflict; jus in bello monitors states’ subsequent actual conduct
during armed conflict.31 Jus ad bellum relates to the lawfulness of a
belligerent’s resort to armed conflict, while jus in bello refers to the
rights and duties of belligerents during the course of armed conflict.32
For the purpose of this paper, the term “laws of war” taken in this
paper referring to jus in bello and not to jus bellum. The reason is
that jus in bello applies in cases of armed conflict whether or not the
inception of the conflict is lawful under jus ad bellum.33 The laws
of war apply in situations of armed conflict whether or not such
conflict has been formally declared or otherwise recognized as war.
In his the Art of War, Sun Tzu, Chinese military strategist and
philosopher, stated that “[i]n the practical art of war, the best thing of
all is to take the enemy’s country whole and intact...”34 The purpose
of war is to bring enemy under subjugate, not to exterminate enemy,
neither to wipe out enemy’s countryside.35 The proper object of war
is the bring about of conditions that are needed to establish a just and
meaningful and lasting peace.36 Therefore, means of warfare is not
unlimited and methods of warfare must be restricted. It is an effort to
30 Id. at 75.
31 DOCUMENTS ON THE LAWS OF WAR 1 (Adam Roberts & Richard Guelff
eds., Oxford 3d ed. 2000).
32 Sheldon, supra note 5, at 210.
33 DOCUMENTS ON THE LAWS OF WAR, supra note 31.
34 Sun Tzu, Sun Tzu on the Art of War, in ROOTS OF STRATEGY: A
COLLECTION OF MILITARY CLASSICS 21, 60 (Thomas R. Phillips ed., Lionel
Giles trans., The Military Serv. 1941) (n.d.).
35 Weeramantry, supra note 16, at 268.
36 Burns H. Weston, Nuclear Weapons and International Law: Prolegomenon to
General Illegality, 4 N.Y.L. SCH. J. INT’L & COMP. L. 227, 235 (1983).
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reduce brutality in war, motivated by humanitarian considerations.37
The 1907 Hague Convention IV Regulations Article 22 provides
that: “the right of belligerents to adopt means of injuring the enemy
is not unlimited.”38
Weapons of mass destruction are weapons that are “intended to
kill human beings, without discriminating between combatants and
noncombatants, on a massive scale.”39 There is no conventional or
treaty definition of weapons of mass destruction.40 Generally, they
include nuclear, bacterial, and chemical weapons, which may cause
large number of casualties and destruction.41 Bacterial and chemical
weapons are regulated by conventions and treaties; therefore, nuclear
weapons, as a means of warfare, like all other weapons of mass
destruction, should be inquired the legality of its use under scrutiny
of appropriate body of law, which is the laws of war.

A. Sources of Laws of War
The conduct of warfare is governed by laws of war which are
composed of two parts, unwritten and written, and recognized as
binding by all civilized nations. Its unwritten part includes sentiments
of humanity, dictates of honorable feeling, considerations of general
convenience, custom preserved by military tradition, and the work
of international jurists. Its written part includes state instruction
to its armies, international agreements in the forms of treaties or
conventions.42 According to the International Military Tribunal at
Nuremberg, the laws of war consist of treaties, universally recognized
state custom and practice, and general principles of justice applied by
jurists and practiced by military courts.43 To summarize, sources of
laws of war include international agreements, customary principles
37 JOZEF GOLDBLAT, ARMS CONTROL: THE NEW GUIDE TO
NEGOTIATIONS AND AGREEMENTS 279 (2d ed. 2002).
38 Hague Convention (IV) Respecting the Laws and Customs of War on Land and
Its Annex: Regulations Concerning the Laws and Customs of War on Land art. 22,
Oct. 18, 1907, 32 Stat. 1803 [hereinafter Hague Convention (IV)].
39 Black’s Law Dictionary 1731 (9th ed. 2009).
40 David P. Fidler, Weapons of Mass Destruction and International Law, AM.
SOC’Y INT’L L. (Feb. 2003), http://www.asil.org/insigh97.cfm.
41 Id. See also DEP’T OF DEF., DICTIONARY OF MILITARY ASSOCIATED
TERMS 507 (2001), available at http://www.dtic.mil/doctrine/dod_dictionary/
data/w/7970.html.
42 THOMAS ERSKINE HOLLAND, THE LAWS OF WAR ON LAND 1 (1908).
43 Sheldon, supra note 5, at 208.
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and rules, judicial decisions, writings of legal specialists, national
manuals of military law and related texts, and resolutions of various
international bodies.44
International agreements include laws of war codified in
multilateral treaties or bilateral treaties, such as St. Peters burg
Declaration, Hague Conventions, and Geneva Conventions and
their Additional Articles or Protocols.45 Customary principles and
rules are from the practices of states, some of them are codified but
much of them continue to exist in the form of unwritten customary
principles.46 They “result from the usages of established among
civilized people, from the laws of humanity and the dictates of the
public conscience.”47
Judicial decisions play an important role in interpretation,
implementation and development of international conventional
laws or customary laws. Theoretically, they include decisions of
international and national judicial bodies,48 but national judicial
decisions adjudicating international issues, at most may be a
significant factor in fostering the creation of a climate of world opinion
that may exert influence upon governmental policy-making and
initiate a process of international consensus building international
law in the future.49 Holdings of International Court of Justice (I.C.J.)
and other international courts are generally accorded a high degree
of legitimacy. The I.C.J. has been asked to adjudicate the legality of
nuclear weapons; the legality of the Security Wall; issues arising out
of conflict of Bosnia-Herzegovina and the Democratic Republic of
the Congo; the legality of the NATO action in Serbia in 1999. There
have been criticism regarding particular judgments and opinions
but I.C.J.’s popularity is evidenced by the continuing submission
of cases to it, and there appears little evidence that international
adjudication is rejected as illegitimate.50
44 DOCUMENTS ON THE LAWS OF WAR, supra note 31, at 4.
45 Id. at 5.
46 Id. at 8.
47 Geneva Convention for the Amelioration of the Condition of the Wounded and
Sick in Armed Forces in the Field art. 63, Aug. 12, 1949, 75 U.N.T.S. 31.
48 DOCUMENTS ON THE LAWS OF WAR, supra note 31, at 10.
49 RICHARD A. FALK ET AL., NUCLEAR WEAPONS AND INTERNATIONAL
LAW 56-57 (1981).
50 ALAN BOYLE & CHRISTINE CHINKIN, THE MAKING OF INTERNATIONAL LAW 310 (2007).
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Writings of legal specialists, from their aspects, often provide
insights, clarification and evidence of where the law stands.51
National manuals of military law and related texts provide what
states consider to be basic rules of lawful conduct on the battlefield52
and lawful means of warfare. International bodies include intergovernmental, such as United Nations, and non-governmental,
such as International Committee of Red Cross. Their Resolutions
or Draft Rules provide international community consensus in
implementation of certain provisions of treaties and proposition of
laws of war.

B. Binding on States
Customary international law is a source of international law
“where it is evidence of a general practice accepted as law”; it requires
only widespread, rather than unanimous, acquiescence is needed; it
binds all states including those that have not recognizes the norm.53
The proper role of state practice is to serve as evidence of opinio juris
and is desired to adopt a broader definition of “practice”; “[s]tate
practice covers any act or statement made by or on behalf of a state
from which its view can be inferred about the existence or content
of a rule of international law.”54 The fact that states sometimes do
not make their act or statement public suggests that they do not
uphold either the universal applicability or inapplicability of the rule;
however, a state’s publication of its views in favor of a rule among
other members of the global community, such as ratifying a treaty,
indicates its belief that this rule should be universally recognized.55
Customary rules and principles embodied in the laws of war are
customary international law, which are “the principles of the law of
nations, as they result from the usages established among civilized
peoples, from the laws of humanity, and the dictates of the public
conscience”56, binding all states whether or not they have been
51 DOCUMENTS ON THE LAWS OF WAR, supra note 31, at 12.
52 Id. at 14.
53 DAVID WEISSBRODT ET AL., INTERNATIONAL HUMAN RIGHTS: LAW,
POLICY, AND PROCESS 13 (4th ed. 2009).
54 IAN SINCLAIR, THE VIENNA CONVENTION ON THE LAW OF TREATIES
254 (2d ed. 1984).
55 BRIAN D. LEPARD, CUSTOMARY INTERNATIONAL LAW: A NEW
THEORY WITH PRACTICAL APPLICATIONS 220 (2010).
56 Hague Convention (IV), supra note 38, pmbl.
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codified in conventions or treaties and regardless whether states are
parties to a convention or treaty.
Treaties as a source of laws of war impose legal obligation on
states either by state formal action expressing intent, such as by
signature, or consent, such as ratification, accession or succession,
to be bound by treaties.57 Reservations or declarations made by
party states may only bind themselves but may not impair treaty
obligations imposed on other states. If a treaty codifies customary
international laws, to the extent that the provisions of embodied
customary international law, it is binding on all international
community whether they are state parties or not and regardless the
provision of “general participation clause” in the treaty. Besides,
treaties are applicable to non-party states if they accept and observe
the provisions of treaty on the laws of war as a matter of policy, even
if those provisions are not customary international law.58
The development of international convention law can be
contributed to the development of customary international law
which lends great weight, if not binding, to the universality of
treaties incorporating rules of general application which should be
due observed because of their intrinsic utility, even from those states
which have never expressly given their consent.59

C. The Silence of Treaties over the Legality of Nuclear Weapons
Nuclear weapons as one of the mass destruction weapons are
different from other prohibited weapons on the ground that the use,
production, and stockpiling of other weapons of mass destruction,
even gas weapons, have been rendered illegal by conventions60 but
“no convention has been concluded regarding the use or threat of
use of nuclear weapons.”61 There are treaties regulating the use of
57 DOCUMENTS ON THE LAWS OF WAR, supra note 31, at 17-18.
58 Id. at 18.
59 NAGENDRA SINGH & EDWARD MCWHINNEY, NUCLEAR WEAPONS
AND CONTEMPORARY INTERNATIONAL LAW 41 (Martinus Nijhoff,
Developments in International Law Vol. 11, 2d ed. 1989).
60 Protocol for the Prohibition of the Use in War of Asphyxiating, Poisonous
or Other Gases, and of Bacteriological Methods of Warfare, June 17, 1925, 26
U.S.T. 571 [hereinafter Geneva Protocol]; Convention on the Prohibition of the
Development, Production and Stockpiling of Bacteriological and Toxin Weapons
and on Their Destruction, Apr. 10, 1972, 1015 U.N.T.S.164.
61 See Jerome B. Elkind, Nuclear Weapons: The World Court’s Decision, 49 RHDI
401 (1996).
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particular weapons, but there is no black letter law regarding the use
of nuclear weapons. In view of the uncontrollable effects of nuclear
explosions and the long-term damages to environment and human
health caused by radioactive fallout, nuclear weapons are functional
equivalent to bacterial and chemical weapons. Because of the ban
of other mass destruction weapons, nuclear weapons may well be
expected to be unlawful per se and banned on the ground that it
causes unnecessary suffering, adverse effects to environment and
casualties that is disproportionate to military advantage.62 Though,
there are treaties regulating nuclear testing;63 there are treaties
prohibiting nuclear weapons in certain area;64 there is treaty on
the non-proliferation of nuclear weapons;65 however, there is no
treaty rendering illegality or prohibition of nuclear weapons. There
were assurances given by nuclear-weapon states not to use nuclear
weapons against non-nuclear-weapon states parties to Treaty on the
Non-proliferation of Nuclear Weapons (hereinafter NPT),66 but there
is no declaration by those four states that nuclear weapons are illegal.
The laws of war are a continually evolving body of law consisting
of many sources within the larger body of customary international
law;67 they are not static, but follow the needs of a changing world.68
As early as the 4th century B.C., states sought to regulate the means
and methods of warfare to limit the destructive effect of war. During
the Middle Age, religious authorities tempted to reduce the savagery
of armed conflict.69 The 1868 St. Petersburg Declaration is the first
codified international agreement applying humanitarian principle
62 GREEN, supra note 17, at 129.
63 Treaty Banning Nuclear Weapons Tests in the Atmosphere, in Outer Space
and Under Water, Aug. 5, 1963, 480 U.N.T.S. 43; Treaty Between the USA and
the USSR on Limitation of Underground Nuclear Weapon Tests, July 3, 1974, 13
I.L.M. 906; Treaty Between the United States of America and the Union of Soviet
Socialist Republics on Underground Nuclear Explosions for Peaceful Purposes, May
28, 1976, 15 I.L.M. 891.
64 Treaty for the Prohibition of Nuclear Weapons in Latin America and the
Caribbean, Feb. 14, 1967, 634 U.N.T.S. 281; Treaty on the Southeast Asia Nuclear
Weapon Free Zone, Dec. 15, 1995, 35 I.L.M. 635; African Nuclear Weapon Free
Zone Treaty, Apr. 11, 1996, 35 I.L.M. 698.
65 Treaty on the Non-Proliferation of Nuclear Weapons, July 1, 1968, 21 U.S.T.
483, 729 U.N.T.S. 161.
66 S.C. Res. 984, 1, U.N. Doc. S/RES/984 (Apr. 11, 1995).
67 Sheldon, supra note 5, at 208.
68 Meyrowitz, supra note 7, at 73.
69 Sheldon, supra note 5, at 210.
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renouncing the use of particular weapon causing unnecessary
suffering during warfare.70 The 1899 and 1907 Hague Conferences
sought to reconcile humanitarian concerns with interests of military;
regulations to conferences, which are recognized as customary
international law, provides that belligerents’ right to injure enemy
is limited and use of poisonous weapons is prohibited.71 The U.N.
Charter contributes to the development of the laws of war through
its prohibition in Article 2 (4)72 on the threat or use of force and its
allowance for use of force in self-defense in Article 51.73 The 1949
Geneva Conventions and their Protocols established protections for
civilians and combatants either in the form of declared war or any
kind of armed conflicts and mandated that indiscriminate attacks
are prohibited.74 Nonetheless, only very few writings assert that
nuclear weapons are out of the ambit of laws of war; besides, the
idea of legitimization of nuclear war on the price of abrogating laws
of war has never been the international consensus.75 The lack of
explicit treaty provision or any hard black letter law does not warrant
that nuclear weapons are out of the ambit of laws of war; on the
contrary, the question of legality may be decided in accordance
with customary principles and rules, particularly those concerning
unnecessary suffering and proportionality.76
International law is firmly rooted in laws of war and cannot
be reduced to a set of black letter rules; there are a great number
of general principles that lie behind international law out of which
international law is constantly fertilized.77 It is too early for anybody
to venture the view that there is no international law outside of what
stated in black letters;78 argument that nuclear weapons uses are
without legal constraint in the absence of an explicit treaty ban fails
to heed the multifaceted nature of the international law-creating
system.79 The development of customary international law always
70 Declaration Renouncing the Use, in Time of War, of Explosive Projectiles Under
400 Grammes Weight, Dec. 11, 1868, 18 Martens Nouveau Recueil (ser.1) 474.
71 Hague Convention (IV), supra note 38, arts. 23(a), 23(e).
72 U.N. Charter art. 2, para. 4.
73 U.N. Charter art. 51.
74 Geneva Protocol, supra note 60.
75 Weston, supra note 36, at 243.
76 GREEN, supra note 17.
77 Weeramantry, supra note 16, at 256.
78 Id.
79 Weston, supra note 36, at 243.
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lends great weight in application of conventional law, and the laws of
humanity and public conscience are always binding.

IV. STATE SOVEREIGNTY AND USE OF NUCLEAR WEAPONS
Proponents of legality of nuclear weapons avert the principles
and rules that lie behind international law, though they do not deny
the effects caused by nuclear weapons,80 and they all recognize the
principles and rules lie behind the laws of war, such as prohibition
of disproportionate use of weapons and indiscriminate attacks.81
However, because of the lack of explicit prohibition of use of nuclear
weapons, they find the loopholes arguing that use of nuclear weapons
are legal,82 or at least not illegal under certain circumstances.83 It
is true as noted by Judge Shahabuddeen that states rely on Lotus
principle proposing that they have a sovereign right to do whatever is
not prohibited under international law.84 However, state sovereignty
right is not unlimited.

A. Judicial Decisions on State Sovereignty
The modern international relations require that sovereign states
are “coequal and generally independent of constraints except to the
degree they consent to limitations on their freedom of action.”85 In
the case of the S.S. “Lotus”, the Permanent Court of International
Justice decides that:
[I]nternational law governs relations between independent
states. The rule of law binding upon states therefore emanate
from their own free will as expressed in conventions or by
usages generally accepted as expressing principles of law
and established in order to regulate the relations between
these co-existing independent communities or with a view

80 Meyrowitz, supra note 13, at 112.
81 CHARLES J. MOXLEY, JR., NUCLEAR WEAPONS AND INTERNATIONAL
LAW IN THE POST COLD WAR WORLD 33 (2000).
82 Meyrowitz, supra note 13, at 113.
83 Id. at 119.
84 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1996
I.C.J. 226, 375 (July 8) (dissenting opinions of Judge Shabuddeen).
85 Robert F. Turner, Nuclear Weapons and the World Court: The ICJ’s Advisory
Opinion and Its Significance for U.S. Strategic Doctrine, 72 INT’L L. STUD. SER.
US NAVAL WAR COL. 309, 312 (1998).
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to the achievement of common aims. Restrictions upon the
independence of States cannot therefore be presumed.86

In the case of Military and Paramilitary Activities, the I.C.J.
reaffirmed Lotus doctrine and concludes that:
2011] On the Legality of Development of Nuclear Weapons
535 [I]n international law there are no rules, other than such
rules as may be accepted by the States concerned, by treaty or
otherwise, whereby the level of armaments of a sovereign State
can be limited, and this principle is valid for all States without
exception.87

Furthermore, in the Advisory Opinion, I.C.J. held that in the
absence of explicit authorizing and recognition of legality for threat or
use of nuclear weapon depending upon specific authorization, state
practice shows the “illegality of use of certain weapon as such does
not result from an absence of authorization but, on the contrary, is
formulated in terms of prohibition.”88 It seems that international
judicial decisions provide states strong rational for legality of use of
nuclear weapons.
However, the view that restrictions on international conduct
requiring consent by the state in question is overly restricted and
unrealistic, because application of laws of war is not limited to those
few situations for which explicit treaty provisions have been drafted.89
The “Martens Clause” embodied in the Preamble to the Hague
Convention contains a general measure for those condition where
no explicit prohibition on particular weapons and laws of war still
applies regardless consent to restriction by state.90 The International
Military Tribunal at Nuremberg also stated that the laws of war is to
be found in treaties, customs, universally recognized state practices,
general principles of justice.91 States cannot shield their conduct
86 S.S. Lotus (Fr. v. Turk.), 1927 P.C.I.J. (ser. A) Nº.10, 44 (Sept. 7).
87 Military and Paramilitary Activities in and Against Nicaragua (Nicar. v. U.S.),
1986 I.C.J. 14, 135 (June 27).
88 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1996
I.C.J. 226, 247 (July 8).
89 Daniel J. Arbess, The International Law of Armed Conflict in Light of
Contemporary Deterrence Strategies: Empty Promise or Meaningful Restraint?, 30
MCGILL L.J. 89, 102 (1985).
90 Hague Convention (IV), supra note 38, pmbl.
91 United States v. Hermann Wilhelm Goring, XXII Trials of the Major War
Criminals Before the International Military Tribunals 441, 465 (1948).
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from scrutiny by laws of war on the theory of state sovereignty by
contenting that they do not submit themselves to scrutiny of laws
of war. The sanctity of human life and the minimization of losses
and suffering during armed conflicts is the core of laws of war. When
advances in weapons technology have rendered past discussions of
limiting the effects of war irrelevant, the modern weapons must
surrender to the principles of law, not the reverse.92

B. Proposition Rests on Tolerance
The traditional international legal view holds that a state can
do whatever it want, only if that is not strictly prohibited by treaties;
and any prohibition on international conduct must be based on the
express or implied consent of the state.93 The proposition that what
is not prohibited is permitted is untenable on the ground that any
black letters cannot enumerate all the various kinds of conduct that
are prohibited in this uncertain world.94 Numerous core principles
which hard black letter rules were based on will never fade away as
time passed by, yet can be drawn out for the purpose of making clear
decision on legality of nuclear weapons.
It is true that there is no positive law that prohibits the use
of nuclear weapons, and it is true that the use of nuclear weapons
does not require any authorizing from any authority. However, that
does not mean nuclear weapons can be exempted from legal scrutiny
of international customary rules and principles. Nonetheless, many
international agreements have addressed the inevitable consequences
and indiscriminate, disproportionate effects that would stem from
any use of nuclear weapons.95 Therefore, the foundation of claim for
the legality of nuclear weapons rests not on the permission but “on
the tolerance afforded by the international system for national claims
that are not already the subject of an international prohibition.”96
It is impossible to find prescription of nuclear weapons in
conventions, treaties, judicial decisions, and customary principles and
rules that antedate the advent of nuclear weapons. Therefore neither
St. Petersburg Declaration, which declared the law of humanity
92
93
94
95
96

Arbess, supra note 89, at 103.
Meyrowitz, supra note 8, at 231.
Weeramantry, supra note 16, at 257.
Corwin, supra note 14, at 272-73.
FALK ET AL., supra note 49, at 21.
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and prohibition of unnecessary suffering,97 nor Hague Convention,
which codified the term “unnecessary suffering” in its Regulation
Article 23(e)98 could have embodied proscription of nuclear weapons.
From the foregoing, it is evident that law of humanity, prohibition of
unnecessary suffering, are embodied in the laws of war, and violation
of prohibition of unnecessary suffering formulates the illegality, as
Advisory Opinion’s holding, against the use of nuclear weapons.
Thus, when a state employs arms, projectiles, or material
calculated to cause unnecessary suffering, it violates Hague
Convention; its legal obligation was breached because unnecessary
suffering is caused by its belligerent conduct, not because certain
weapons were used. Unless there were a provision in Hague
Convention exempting infringement by employment of nuclear
weapons, such infringement will be no different were it made by
employment of nuclear weapons or any other weapons. Again,
nuclear-weapons states are not shielded under state sovereignty to
use weapons inconsistent with laws of humanity. The use of the
Lotus doctrine to establish the legality of nuclear weapons failed to
recognize the dynamic nature of the laws of war as reflected in the
Martens Clause.

V. APPLICABLE LAWS
If states cannot do whatever they want, then what are the
applicable laws? Since the emergence of the nation-state system, the
laws of war have occupied an important place in the development of
international law.99 Technological innovation in military weaponry
not only made armed conflict more cruel and barbaric but also
“rapidly outstripped the capability of the international legal system
to respond, and belligerent states seemed disinclined during
the course of hostilities to inhibit their freedom of action in any
way.”100 However, the laws of war impose legal obligation on all
states monitoring and restraining conducts and means of warfare of
belligerent states in armed conflict.

97
98
99
100
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A. Laws of Humanity and Dictates of Public Conscience
1. Martens Clause
Traditional restraints in the laws of war are not limited
to those giving explicit voice through treaties.101 The “Martens
Clause” embodied in the Preamble to the Hague Convention (IV)
of 1907 rendering a legal yardstick to those situations in which no
specific international convention existed to prohibit a particular
type of weapon or tactic,102 and providing a dynamic element to the
interpretation of international law.103 The drafters recognized that
they had not addressed every possible war situation neither included
proper provisions to provide protection to the inhabitants and the
belligerents in cases not expressly provided for in the convention.104
Martens Clause assures that, no matter what states may fail to
agree upon, the conduct of war will always be governed by existing
principles of international law.105 The Preamble to the Hague
Convention provides that:
[U]ntil a more complete code of the laws of war has been issued,
the high contracting Parties deem it expedient to declare that,
in cases not included in the Regulations adopted by them, the
inhabitants and the belligerents remain under the protection
and the rule of the principles of the law of nations, as they
result from the usages established among civilized peoples,
from the laws of humanity, and the dictates of the public
conscience.106

The Clause recognizes that there were already existing certain
principles of international laws operating to provide protection,
which were broader than any then existing treaty, and may apply
in the event that protection was not available under conventional
texts.107 Principles of humanity and dictates of public conscience
101 FALK ET AL., supra note 49, at 21.
102 Id.
103 Elaina I. Kalivretakis, Are Nuclear Weapons Above the Law? A Look at the
International Criminal Court and the Prohibited Weapons Category, 15 EMORY
INT’L L. REV. 683, 718 (2001).
104 Id. at 717.
105 Id.
106 Hague Convention (IV), supra note 38, pmbl.
107 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1996
I.C.J. 226, 226, 406 (July 8) (dissenting opinions of Judge Shabuddeen).
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are to be ascertained in the light of changing conditions, inclusive
of changes in the means and methods of warfare and the outlook
and the tolerance levels of the international community.108 It is also
an authoritative reminder to proponents of the legality of nuclear
weapons that customary international law is not static, that dynamic
interpretation is required in reading and applying customary
international law, and most importantly, that principles of humanity
and dictates of the public conscience are preliminaries in determining
whether a method of warfare not explicitly addressed by treaties is
nevertheless illegal or regulated by customary international law.
While the principles of humanity and dictates of public
conscience cannot alone delegitimize means of warfare on the
ground of their arguable vagueness, the Martens Clause argues
for interpreting international humanitarian law consistently with
the principles of humanity and the dictates of public conscience;
therefore, in situations where there already is some legal basis for
adopting a more humanitarian position, the Clause enables the extra
step to be taken in determining the legality of weapons.109

2. Law is not Static
In the absence of prior definitions of crimes against humanity
and crimes against peace, the Nuremberg Tribunal was confronted
the problem that lacked explicit prohibition or crimes expressed in
positive international law.110 However, the Nuremberg judgment
concludes that:
[T]he law of war is to be found not only in treaties, but in
custom and practices of states, which gradually obtained
universal recognition, and from the general principles of
justice applied by jurists and practiced by military courts. The
law is not static, but by continued adoption follows the needs
of a changing world...111

Thus, the fact that there is no general treaty prohibition
merely asserts that nuclear weapons are arguably “not illegal per
se”, nonetheless, another fact that should be also noted and cannot
be ignored is that absent conventional international laws, conduct
108
109
110
111
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of war is always subject to the scrutiny of customary international
law.112 It is evident that the legality of nuclear weapons must be
judged in light of the generalized treaty prohibitions, custom
and usage reflected in the practices and policies of states, general
principles of law recognized by civilized nations, and the elementary
and fundamental dictates of humanity.113

B. Inquiries for the Legality of Nuclear Weapons
If international law has anything to provide regarding the
legality of nuclear weapons, it must be implied rather than explicit
and through derivations from and analogies to the conventional
and customary laws of war114 that limit the use of force in war. In
determining whether a state conduct or means of warfare violates the
laws of war, the action in question must be viewed against the literal
terms of the international conventions and declarations regarding
laws of war.115
A noted article summarized from said derivations and analogies
proposing six core rules as relevant legal inquiries to legality of
nuclear weapons; each of them involves a balancing of customary
principle of humanity against that of military necessity.116 These six
rules embody principles of prohibitions on unnecessary suffering,
indiscriminate attacks, disproportionate reprisals, uncontrollable
and unpredictable damages to natural, infringing neutrality, and use
of poison weapons. They are: 1. prohibition to use weapons or tactics
that cause unnecessary or aggravated devastation and suffering; 2.
prohibition to use weapons or tactics that cause indiscriminate harm
as between combatants and noncombatant, military and civilian
personnel; 3. prohibition to effect reprisals that are disproportionate
to their antecedent provocation or to legitimate military objectives,
or disrespectful of persons, institutions and resources otherwise
protected by the law of war; 4. prohibition to use weapons or tactics
that cause widespread, long-term and serve damage to the natural
environment; 5. prohibition to use weapons or tactics that violate
the neutral jurisdiction of non-participating states; 6. prohibition
112 Burns H. Weston, Nuclear Weapons and International Law: Illegality in
Context, 13 DENV. J. INT’L L. & POL’Y 1, 3 (1983).
113 FALK ET AL., supra note 49, at 22.
114 Weston, supra note 36, at 232.
115 Corwin, supra note 14, at 273.
116 Weston, supra note 36, at 232-42.
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to use asphyxiating, poisonous, or other gases, and all analogous
liquids, materials, or devices, including bacteriological methods of
warfare.117
The laws of humanity have been historically among the more
important sources of the laws of war that limit the means of warfare
and asserted as constrains upon military necessity ever since the
1868 Declaration of St. Petersburg.118 In its advisory opinion, I.C.J.
has unanimously concluded “[a] threat or use of nuclear weapons
should also be compatible with the requirements of... [T]he
principles and rules of international humanitarian law...”119 These
six rules are from laws of humanity and the dictates of the public
conscience which are the two core elements of Martens Clause.
With these six rules, balanced with customary principle of humanity
against military necessity, the legality of nuclear weapons may be
examined objectively. Military necessity and laws of humanity are
to be measured objectively rather than subjectively; measurement is
not through eyes of victim, but indicates there should be no resort
to measures that entail suffering beyond that necessary for achieving
the purpose of the attack.120

VI. LEGAL DEVELOPMENT OF LAWS OF WAR AS APPLIED WITH
LEGALITY OF NUCLEAR WEAPONS
The horrors associated with technological developments in
military weaponry inspired the codification and development of laws
of war in the forms of conventions121 and declarations. The purpose is
to reduce the horrors inherent to the greatest extent possible in view
of the political purpose for which war is fought.122 These conventions
stressed the prohibition of inhumane warfare and the protection of
civilians and neutral states, and basic guidelines and restraints of
the classical international laws of war are unanimously confirmed
by governments.123
117 Id. at 232-42.
118 ELLIOTT L. MEYROWITZ, PROHIBITION OF NUCLEAR WEAPONS:
THE RELEVANCE OF INTERNATIONAL LAW 22 (1990).
119 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1996
I.C.J. 226, 226 (July 8).
120 GREEN, supra note 17, at 126.
121 FALK ET AL., supra note 49, at 23.
122 GREEN, supra note 17, at 15.
123 FALK ET AL., supra note 49, at 23.
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A. St. Petersburg Declaration
1. Legal Norms
There are two primary purpose underline the jus in bello. The
first is a desire to ratchet down the level of violence that occurs in
armed conflict, which is a goal to prohibit use of particular weapons
or forbid the creation of unnecessary suffering; the second is to
shield those who are not directly participating in the conflict from
its effects.124
The international concept of humanity requiring combatants to
minimize the degree of suffering and destruction caused to opposing
forces originated in the 1868 Declaration of St. Petersburg.125 This
Declaration was a result called for the restriction of the use of a
new type of bullet that expands on entry into body and causes
painful wounds that are difficult to treat medically, and it is the
first document to recognize a limitation on the means available to
accomplish military ends.126 Since the Declaration of St. Petersburg
Declaration, the principles of humanity have been asserted as a
constraint upon military necessity.127 Based on the laws of humanity,
the Preamble to the Declaration of St. Petersburg specially enunciated
the prohibition from using of weapons causing unnecessary suffering
and indiscriminate attacks. It states:
[C]onsidering that the progress of civilization should have the
effect of alleviating, as much as possible, the calamities of war:
[T]hat the only legitimate object that States should endeavor
to accomplish during war is to weaken the military force of the
enemy;
...
That this object would be exceeded by the employment of
arms that uselessly aggravate the sufferings of disabled men,

124 Michael N. Schmitt, The Principle of Discrimination in 21st Century Warfare,
2 YALE HUM. RTS. & DEV. L.J., 4, at 145 (1999).
125 Corwin, supra note 14, at 273.
126 FALK ET AL., supra note 49, at 23.
127 Id.
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or render their death inevitable; That the employment of such
arms would, therefore, be contrary to the laws of humanity...128

2. Scrutiny
Three principles were upheld by the Declaration of St.
Petersburg;129 this paper proposes three derivations from these three
principles, and all of them should be applied in examine legality of
use of nuclear weapons. First, is the principle that the necessities of
war cannot override the laws of war; therefore in view of balancing
laws of humanity against military necessity, the permissible scope of
devastation and suffering is not unqualified. Second is the principle
that wartime sovereignty is not absolute; therefore states cannot do
whatever they want on the ground that there is no explicit treaty
prohibition. Third is the principle that warfare is governed by the
laws of humanity which are valid even without the express consent
of government; therefore, humanity security is higher than state
security. In view of the destructive consequence and indiscriminate
casualties among civilians and noncombatants, use of nuclear
weapons clearly causes unnecessary suffering, overweighs military
necessity against humanity, and supersedes state security over
humanity security.

B. Hague Conventions
1. Legal Norms
Subsequent to the principle of prohibition of use weapons
causing unnecessary suffering was first embodied in a multiple
international agreement, St. Petersburg Declaration, the prohibition
against unnecessary suffering has been adopted and reinforced
in numbers of declarations and treaties,130 such as the Hague
Convention of 1899 and its Regulations of 1907; the Protocol for the
Prohibition of the Use in War of Asphyxiating, Poisonous or Other
Gases and Bacteriological Methods of Warfare of 1925 (herein after

128 Declaration Renouncing the Use, in Time of War, of Explosive Projectiles
Under 400 Grammes Weight, supra note 70.
129 FALK ET AL., supra note 49, at 24.
130 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1996
I.C.J. 226, 483 (July 8) (dissenting opinions of Judge Weeramantry).
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the 1925 Geneva Protocol); the Nuremberg Charter of 1949; and the
four Geneva Conventions.131
Following the spirit of the St Petersburg Declaration, the Hague
Convention held in 1899 prohibited the use of dumdum bullet,
which expand, flatten easily in the human body and cause more
serious wounds than other bullets.132 The principles established in
the Declaration of St. Petersburg were embodied in Article 22 of the
Regulations annexed to the Hague Convention (IV) of 1907.133 It sets
forth that “The right of belligerents to adopt means of injuring the
enemy is not unlimited.”134 Article 23(e) sets forth that “To employ
arms, projectiles, or material calculated to cause unnecessary
suffering” is forbidden.135

2. Scrutiny
Literally apply these two articles, it is evident that nuclear
weapons are illegal under Hague Convention because of its salient
effects which cause unnecessary suffering to human body as noted
above. Were nuclear weapons exist in nineteenth century, it would be
surely another reason called for Hague Convention besides dumdum
bullet. In light that dumdum bullet was prohibited because of the
unnecessary suffering it caused, compared to the indiscriminate and
disproportionate destruction caused by using nuclear weapons and
the residual genetic effects of radioactive fallout, it is unreasonable to
conclude that the use of nuclear weapons involves only the limited
proportionate force required to weaken enemy.136
Though the authoritative standard used to determine
“unnecessary suffering” has never been set forth, the standard should
balance “the harm caused by the weapon against the necessity of
the military goals sought to be achieved.”137 One formulation has
been proposed that the standard is a “head-on meet of the principles
of humanity and military necessity” which determines illegality of

131
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weapons by weighing more on disproportionate harm caused by that
weapons but less on the unnecessary human suffering.138
It is noted that the laws of humanity embodied in the preamble
to the Hague Convention are also codified in its Regulations.
Therefore, military necessity cannot be abused, and it is not
the absolute leading, and can never be the superseding, guide in
determining permissible weapons used in war; it must be balanced
against by laws of humanity. Under this balance, nuclear weapons
can never be permissible means of warfare because of its inhuman
and cruel characteristics as noted.

C. The 1925 Geneva Protocol
1. Legal Norms
At the 1899 Hague Conference, delegates also passed declaration
limiting the use of specific weapons, including dum-dum bullets and
asphyxiating gases.139 The codification of prohibition of unnecessary
suffering in its Regulations addressed the development of the laws
of humanity based on the sweeping St. Petersburg Declaration. The
Article 23(a) of the Regulations annexed to the Hague Convention
(IV) of 1907 sets forth that the employment of poison or poisoned
weapons are especially forbidden.140
During the World War I German and British employed poison
gas as a means of warfare that was disapproved by members of
international community. At the International Conference on the
International Trade in Arms, Munitions, and Implements of War
thirty-eight states signed the 1925 Geneva Protocol condemning
“the use in war of asphyxiating, poisonous or other gases, and of all
analogous liquids, materials or devices” as a means of warfare.141 The
138 Burns H. Weston, Nuclear Weapons Versus International Law: A Contextual
Reassessment, 28 MCGILL L.J. 542, 554-55 (1983).
139 Declaration on the Use of Bullets Which Expand or Flatten Easily in the
Human Body, July 29, 1899, available at http://avalon.law.yale.edu/19th_century/
dec99-03.asp, (“The contracting Parties agree to abstain from the use of bullets
which expand or flatten easily in the human body.”); Declaration on the Use of
Projectiles the Object of Which is the Diffusion of Asphyxiating or Deleterious
Gases, July 29, 1899, available at http://avalon.law.yale.edu/19th_century/dec9902.asp, (“The contracting Powers agree to abstain from the use of projectiles the sole
object of which is the diffusion of asphyxiating or deleterious gases.”).
140 Hague Convention (IV), supra note 38, art. 23(a).
141 Geneva Protocol, supra note 60.
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Protocol and Hague Regulations universally recognize that the uses
of poison and all analogous materials or devices are illegal under
international law; and such recognition and adherence is considered
binding upon the international community.142 The generality of these
prohibitions clearly intended to cover the production, possession,
threat, or use of any poisonous substances or emission.143 The
position in customary law relating to the prohibition of the use of
poison in warfare is well known.144 Because of the great degree of
compliance with the Protocol and its comprehensive declaration,
the Protocol has become the customary international law and is
binding on even nonparticipating states.145 This prohibition phrased
in general terms is one of the time-honored rules of laws of war.146
However, there is no official definition of “poison”.147 One
scholar proposed that poison is inevitably defined by “enumerating all
possible poisonous substances recognized as such by the municipal
law of civilized nations”, and it covers “any substance that when
introduced into, or absorbed by, a living organism destroys life or
injures health.”148

2. Analogy to Poison
Uranium, a basic raw material of all nuclear weapons,149 is
itself a highly toxic chemical; nuclear weapons in the course of
explosions also release a variety of other toxic chemicals, including
some whose toxicity endures for thousands years.150 If the use of
poison on an arrow made it a poisoned weapon, the use of uranium
in nuclear weapons would appear to render the latter “poisoned” in
the same sense.151 The use of nuclear weapons contaminates water,
food, soil, plants and animals; it contaminates not only the areas
covered by immediate nuclear radiation, but also a much larger
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unpredictable zone affected by the far-reaching radioactive fallout.152
The immediate nuclear radiation consisting neutrons and gamma
rays, which are destructive of human life inasmuch as it gives rise
to disease, aggravates suffering and proves lethal by bringing about
chemical changes via exposure to radiation.153
The manufacture of nuclear weapons utilizes poisonous
substance, their explosions produce poisonous effects resulting
from radioactive fallout which can be considered as the functional
equivalent of the effects resulting from the use of poison gas and/or
bacteriological weapons; it thus establishes a prima facie case that
nuclear weapons are poisonous weapons.154 Therefore, any argument
that nuclear weapons are out these two conventional prohibitions on
the ground that their advent did not exist at the time of these two
conventions, or that the effects of nuclear weapons are different from
those of poison weapons cannot be upheld in view of the nuclear
weapons’ effects and Protocol’s language. Protocol’s plain language
sets forth general prohibition of listed substances and clearly outlaws
those substances by their poison nature rather than their harm.155
Thus, even if the death caused by radioactive is arguably fewer than
the death caused by nuclear explosion, such fact is not determinative
of its legality under Protocol.

3. Scrutiny
The Geneva Protocol is so comprehensive that any weapon whose
effects are similar to that of poison gas or bacteriological warfare would be
subject to its prohibition.156 When a statute is phrased in general terms,
it must be applied broadly, any narrow interpretation is not intended by
the framers.157 It is evident that all nuclear weapons now deployed or
planned manifest radiation effects that for all intents and purposes are
the same as those that result from poison gas and bacteriological means
of warfare.158 As long as nuclear weapons release neutrons, gamma rays
and radioactive fallout contaminating air and earth, they run contrary
to the recognized laws of war; regardless the radioactive fallout may be
152
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small and intended only to destroy military targets without affecting
noncombatants, if poison as such is prohibited, nuclear weapons would
appear to contravene the oldest and most generally admitted rules of
warfare.159
Although radiation cannot be categorized as gas, chemical or
bacteriological warfare, by applying the definition of poison as noted
above and the comprehensive text in the Protocol, “all analogous
materials or devices”,160 it is obvious that, because of characteristics,
regardless of whether radiation is treated as gas, liquid, or solid,161
nuclear weapons have the analogous effects of poison or poisoned
weapons and need to be treated as prohibited and unequivocally illegal
by Article 23(a) of the Regulations annexed to the Hague Convention
(IV) of 1907 and 1925 Geneva Protocol. The characteristics of nuclear
weapons are so horrible that its existence should not be tolerated in
view of the risk of devastation of civilization; by the analogy noted
above between the effects of poison and other prohibited weapons
and the effects of nuclear weapons as a class, even mere possession
of nuclear weapons is clearly illegal.
Furthermore, the possession of biological and chemical
weapons in any circumstances has been prohibited by supplemented
conventions. Biological weapons are subjected to the 1972 Convention
on the Prohibition of the Development, Production and Stockpiling
of Bacteriological and Toxin Weapons and on their Destruction;
chemical weapons are subjected to the 1993 Convention on the
Prohibition of the Development, Production, Stockpiling and Use of
Chemical Weapons on their Destruction.162 Since nuclear weapons
are analogous to other prohibited weapons, the possession of nuclear
weapons in all circumstances for any reasons shall be illegal as
violation of these said conventions.

D. The 1949 Geneva Conventions and 1977 Protocol I
1. Legal Norms
The center concern of all four 1949 Geneva Conventions is the
protection of victims of war. In view of the large number of states
159
160
161
162

SINGH & MCWHINNEY, supra note 59, at 125.
Geneva Protocol, supra note 60.
Corwin, supra note 14, at 277.
DOCUMENTS ON THE LAWS OF WAR, supra note 31, at 157.
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parties to these four Conventions and the status that the Conventions
have acquired in the international community, the Conventions are
widely regarded as customary international law.163 A report of the
U.N. Secretary-General to the Security Council in 1993 concerning
the establishment of the International Criminal Tribunal for the
former Yugoslavia (ICTY) affirmed that the law embodied in the four
Geneva Conventions had become part of customary international
law; besides, the statutes of the international criminal tribunals for
Yugoslavia and Rwanda, and the Rome Statute of the International
Criminal Court, all contain the definition of crimes which are based
in the provisions of the four 1949 Geneva Conventions.164
The four Geneva Conventions of 1949 offer a further
yardstick by which to measure the legality of nuclear weapons
under customary international law.165 The first three conventions
reaffirmed earlier humanitarian principles providing protections to
wounded, sick, or shipwrecked combatants, and for prisoners of war;
the forth convention established protections for civilians, as well
as combatants.166 The protection of civilians and neutrals, and the
distinction between combatant and noncombatant, are principles
elemental to the laws of war.167 The protection of civilians and
civilian objects during armed conflict is the very heart of the laws of
humanity and laws of war.168 As noted above, the 1868 St. Petersburg
Declaration first formally expressed that the “only legitimate object
which states should endeavor to accomplish during war is to
weaken the military forces of enemy” and that “this object would
be exceeded by employment of arms which uselessly aggravate the
163 Id. at 196.
164 Id.
165 FALK ET AL., supra note 49, at 50.
166 See Geneva Convention for the Amelioration of the Condition of the Wounded
and Sick in Armed Forces in the Filed, supra note 47, arts. 12, 19 (distinction
between combatants and noncombatants); Geneva Convention for the Amelioration
of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at
Sea arts. 12, 22, Aug. 12, 1949, 75 U.N.T.S. 85 (distinction between combatants
and noncombatants); Geneva Convention Relative to the Treatment of Prisoners of
War arts. 12, 13, Aug. 12, 1949, 75 U.N.T.S. 135 (protections and treatments for
prisoners of war); Geneva Convention Relative to the Protection of Civilian Persons
in Time of War art. 13, Aug. 12, 1949, 75 U.N.T.S. 287 (protections for civilians on
indiscriminate basis); see also Sheldon, supra note 5, at 224-25.
167 FALK ET AL., supra note 49, at 30.
168 Schmitt, supra note 124, 3.
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sufferings of disabled men, or render their death inevitable.”169 The
principle of prohibition of unnecessary suffering was reaffirmed in
the Regulations to Hague Convention, and has been labeled “Hague
Law”;170 the 1949 Geneva Conventions reaffirmed the principle of
prohibition indiscriminate attacks on civilians and noncombatant,
and has been labeled “Geneva Law”.171
The 1977 Protocol I to the Geneva Conventions (hereinafter
Geneva Protocol I) codifies a humanitarian principle prohibiting
indiscriminate attacks by stipulating that172: (1) the use of means of
warfare is not unlimited; (2) prohibition to employment of weapons
causing superfluous or unnecessary suffering; (3) prohibition to
employment of weapons causing widespread, long-term and severe
damage to natural environment; (4) state obligation to determine
whether employment of a new weapon or means of warfare would
be prohibited by Protocol or any other rule of international law;
(5) state obligation to distinguish between civilian population and
combatants and between civilian objects and military objectives, and
limit attacks only on military objects; (6) protection of civilians shall
be observed in all circumstances and prohibition of indiscriminate
attacks; (7) prohibition to attack objects indispensable to the survival
of the civilian population, such as food, water, and agricultural areas;
(8) prohibition of use of means of warfare which are intended or
may be expected to cause widespread, long-term and serve damage to
natural environment and thereby to prejudice the health or survival
of population.
General international law embraces the principle that the object
of war cannot be the complete and total destruction of an enemy,
and such principle was codified in this Protocol.173 As one scholar
pointed out, destruction of a civilian population as an avowed or
obvious object is forbidden because inherent in the prohibition is
the last vestige of the claim that war can be legally regulated at all.174
169 Declaration Renouncing the Use, in Time of War, of Explosive Projectiles
under 400 Grammes Weight, supra note 70.
170 Schmitt, supra note 124, 4.
171 Id.
172 Protocol Additional to the Geneva Convention of 12 Aug. 1949, and Relating to
the Protection of Victims of International Armed Conflicts (Protocol I) arts. 35, 36,
48, 51, 54, 55, June 8, 1977, 1125 U.N.T.S. 6 [hereinafter 1977 Geneva Protocol I].
173 FALK ET AL., supra note 49, at 31.
174 Id.
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It is evident that customary international law protects civilians and
noncombatants from being targets of military attacks regardless of the
means used in warfare;175 once this principle is embodied in Geneva
Protocol I, its provisions are binding to all states, whether they are
non-parties or signature parties with reservations or understanding.

2. Scrutiny
The only factual evidence to prove the culpability of
discrimination of nuclear weapons is the two atomic bombs in
Hiroshima and Nagasaki that proved that nuclear weapons are
indiscriminate between civilians and military, combatants and
noncombatants. Arguments might be made that theoretically it
is possible to use nuclear weapons to avoid indiscriminate harm
among casualties. Targeting military objects might be theoretically
one hundred percent accurate, however, as noted above, radioactive
fallout and radionuclides are indiscriminate, uncontrollable and
unpredictable, in view of the radioactive fallout released by nuclear
weapons explosions, the characteristics of nuclear weapons are
indiscriminative and disproportionate; its effects cause widespread,
long-term and serve damage to human beings and environment. Use
of nuclear weapons violates either customary international law or
Geneva Protocol I. Any logical reasoning will propose that nuclear
weapons are illegal.

E. Nuremberg Principles
1. Legal Norms
The principle international agreements on the laws of war
concluded before 1945 contain inadequate reference to punishment
for violation.176 After World War II, majority of war crimes against
international law were tried by international military tribunal.
In reaching verdict the Nuremberg Tribunal focused attention on
issues to the application of the laws of war; the doctrines recognized
are known as the Nuremberg Principles.177 Nuremberg Tribunal
also found that international law is contained not only in treaties
and custom but also in the general principles of justice applied by
175 Id. at 32.
176 DOCUMENTS ON THE LAWS OF WAR, supra note 31, at 175.
177 Id. at 176.
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jurists and practiced by military courts.178 More importantly, “the
law embodied in the 1945 Nuremberg Charter had become part of
customary international law; [s]ome of the Nuremberg Principles
were incorporated in the statutes of the international criminal
tribunals for the former Yugoslavia and Rwanda, and in the Rome
Statute of the International Criminal Court.”179
Article 6 of the Nuremberg Charter defines three crimes180: (1)
crimes against peace namely, planning, preparation, initiation, or
waging of a war of aggression, or a war in violation of international
law; (2) war crimes namely, violation of the laws or customs of war,
such violation shall include, but not be limited to murder of civilian
population, wanton destruction of cities, or devastation not justified
by military necessity; (3) crimes against humanity namely, murder,
extermination and other inhumane acts committed against any
civilian population, before or during the war.
The protection of civilians and the distinction between
combatants and noncombatants is the vital principle of the modern
of laws of war.181 In a total war era, the civilian participation in the
war effort and technological development in weaponry render the
application of this rule impossible in many instances; however,
the more vital the target militarily, the more the law will condone
incidental civilian damage. Therefore, direct attacks on civilians
and noncombatants or terror bombardment purely for the purpose
of destroy enemy moral are not only a violation of the principle of
discrimination in the laws of war but also a crime against humanity
under Article 6(c) of the Nuremberg Charter, because such belligerent
actions exterminates a civilian population in whole or in part.182

2. Scrutiny
In the case of nuclear weapons, the geographic pervasiveness
and permanency of radioactive contamination resulting from nuclear
explosion, coupled with the vast breadth of immediate destruction
erase the distinction between combatants and noncombatants,
178 Charles J. Moxley, Jr., The Unlawfulness of the Use or Threat of Use of Nuclear
Weapons, 8 ILSA J. INT’L & COMP. L. 447, 462 (2002).
179 DOCUMENTS ON THE LAWS OF WAR, supra note 31, at 176.
180 Charter of the International Military Tribunal art. 6, Aug. 8, 1945, 59 Stat.
1546, 82 U.N.T.S. 279.
181 Weston, supra note 36.
182 Id. at 236.
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civilians and military.183 Therefore, even if they are not employed for
direct attacks on civilians and noncombatants, the uncontrollable
and unpredictable effects generated by explosions inevitably cause
civilians and noncombatants casualties even outside of military
targets. Besides, it is evident that the purpose to employ nuclear
weapons is to destroy adversary state’s morale and will to fight by
the devastating power in annihilation and destruction resulting from
radiation and fallout. Thus, use of nuclear weapons, whether or not
direct attacks on civilians or noncombatants, regardless of incidental
or calculated civilians casualties, is a crime against humanity under
Nuremberg Charter.
The military practice of “total war” is to destroy a state’s morale
and willpower by attacking its industrial war-making base and
civilian population; and the deterrence doctrine in the nuclear era
extended the concept of “total war”.184 Strategic deterrence threatens
everyone in the world, the whole human beings is indeed “held
hostage by military strategy whose inevitable consequence can only
be the decimation of the world’s population.”185 Obviously, the use
or threat to use of nuclear weapons under the doctrine of deterrence
violates Article 6(c) of the Nuremberg Principles that defines crimes
against humanity as the “extermination of a civilian population,
before or during war.”186
Furthermore, nuclear weapons explosions release uncontrollable
radioactivity which threatens the very survival of human species
and its environment; such effects, causing genetic mutations and
long-term contamination of earth, inevitably result in genocide and
ecocide which is indeed the military goal of nuclear weapons.187
The Convention on the Prevention and Punishment of the Crime
of Genocide (herein after Genocide Convention) provides that
genocide includes killing, causing serious bodily harm to members
of group, and “[d]eliberately inflicting on the group conditions of
life calculated to bring about its physical destruction in whole or
in part”; and that both genocide and attempt to commit genocide

183
184
185
186
187
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shall be punished.188 Thus, in light of the military goal and genocidal
effects by its destructive power, it is an inescapable conclusion that
nuclear weapons will result in war of extermination, and that their
destructive power and potential for far-reaching effects on the global
environment transform them into instruments of genocide.

3. War Crime Culpability
States can only act through individuals. It is individuals acting
on behalf of states, in the first instance, commit war crimes.189 By
Nuremberg Charter, the use or threat to use of nuclear weapons
is arguably a crime against peace and a crime against humanity
for which individual military and political leaders should be held
accountable.190 Ultimately, it is individuals, not sates, who are
imprisoned or excused. “[S]trict intentionality is not required for
criminal culpability for violation of the law of armed conflict; [w]
illfulness, recklessness, gross negligence, and even mere negligence
are potential bases for culpability.”191 The mens rea inquiry for war
crimes is the notice of risk of nuclear weapons not the intention of
unlawful consequences.192 Because Article 51(5) of Geneva Protocol
I imposes war crimes culpability for indiscriminate attacks not only
for the acts that are “intended” but also for that “may be expected
to cause” certain impermissible effects;193 Article 35(3) also provides
that means of warfare which are “intended” or “may be expected”
to cause widespread long-term and severe damage to the natural is
prohibited.194 The necessary consequence of nuclear weapons is so
much part of common universal knowledge today that no disclaimer
of such knowledge would be credible.195 Nuclear weapons are indeed
deployed in part with a view of utilizing the destructive effects of
radiation and fallout.196 The potential effects of nuclear weapons is so
widely known, the actor causing the consequences cannot avoid legal
188 Convention on the Prevention and Punishment of the Crime of Genocide
arts. 2, 3, Dec. 9, 1948, 78 U.N.T.S. 277.
189 MOXLEY, supra note 81, at 313.
190 Meyrowitz, supra note 8, at 244.
191 Moxley, supra note 178, at 457.
192 Id. at 458.
193 1977 Geneva Protocol I, supra note 172, art. 51(5).
194 Id. art. 35(3).
195 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1996
I.C.J. 226, 901 (July 8) (dissenting opinions of Judge Weeramantry).
196 Id. at 904.
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responsibility for causing them; it is just like driving a car at high
speed through a crowded market street cannot avoid responsibility for
the resulting death on the ground of claiming of no intention to kill
particular person who died.197 Since damages to neutrals, civilians,
noncombatants are a natural, foreseeable and, indeed, inevitable
consequence,198 it is clear that any kinds of use of nuclear weapons
are war crimes under Nuremberg Charter, Genocide Convention and
Geneva Protocol I.
Furthermore, use of nuclear weapons also commits a war crime
under the 1998 Rome Statute of the International Criminal Court
(herein after the Rome Statute). Article 5 of the Rome Statute provides
that the crimes of genocide, against humanity, war crimes and
aggression are under its jurisdiction.199 The use of nuclear weapons
is fundamentally incompatible with general provisions of the Statute
as well as the kind of international order envisioned by the Statute;200
although the Rome Statute does not expressly stipulate use of nuclear
weapons as a crime, as noted in Article 8 2(b)(xx), the use of weapons
“of a nature to cause superfluous injury or unnecessary suffering” or
“inherently indiscriminate in violation of the international law of
armed conflict” is a war crime.201

1. Decisions
In response to a request by U.N. General Assembly, in 1996,
the I.C.J. issued an advisory opinion which is the first time an
international judicial decision addressed the question of the legality
of the threat or use of nuclear weapons.202 The court found that
there is no expressed prohibition or authorization of use of nuclear
weapons by international law, but use of nuclear weapons is contrary
to U.N. Charter and the rules of humanitarian law.

197 Id. at 901.
198 Id. at 905.
199 Rome Statute of the International Criminal Court art. 5, July 17, 1998, 2187
U.N.T.S. 90 [hereinafter Rome Statute].
200 John Burroughs, The International Criminal Court, Weapons of Mass
Destruction, NGOs, and Other Issues: A Report on the Negotiations and the Statute,
LAW. COMM. ON NUCLEAR POL’Y (Apr. 1999), http://lcnp.org/global/icc.htm.
201 Rome Statute, supra note 199, art. 8.
202 DOCUMENTS ON THE LAWS OF WAR, supra note 31, at 639.
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The court decided203: (1) there is in neither customary nor
conventional international law any specific authorization or
comprehensive and universal prohibition of the threat or use of nuclear
weapons; (2) a threat or use of force by means of nuclear weapons that
is contrary to Article 2(4) of the United Nations Charter and that fails
to meet al1 the requirements of Article 51, is unlawful; (3) a threat or
use of nuclear weapons should be compatible with the requirements
of the international law applicable in armed conflict, particularly
those of the principles and rules of international humanitarian law;
(4) the threat or use of nuclear weapons would generally be contrary
to the rules of international law applicable in armed conflict, and in
particular the principles and rules of humanitarian law. However, by
eleven votes to three, the court acknowledged that there is neither
customary nor conventional international law that prohibiting the
threat or use of nuclear weapons; by seven votes to seven, the court
acknowledged that though the threat or use of nuclear weapons
would be contrary to laws of war and humanitarian law, the court
cannot conclude whether the threat or use of nuclear weapons would
be lawful or unlawful in an extreme circumstance of self-defense.

2. Summary of Arguments Made by Proponent and Opponent States
In 1961, more than three decades before I.C.J. issued its advisory
opinion on the legality of nuclear weapons, the Declaration on the
Prohibition of the Use of Nuclear and Thermo-Nuclear Weapons
already provided that:
(a) The use of nuclear and thermo-nuclear weapons is contrary
to the spirit, letter and aims of the United Nations and, as
such, a direct violation of the Charter of the United Nations;
(b) The use of nuclear and thermo-nuclear weapons would
exceed even the scope of war and cause indiscriminate suffering
and destruction to mankind and civilization and, as such, is
contrary to the rules of international law and to the laws of
humanity;
(c) The use of nuclear and thermo-nuclear weapons is a war
directed not against an enemy or enemies alone but also
against mankind in general, since the peoples of the world
203 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinions, 1996
I.C.J. 226, 266 (July 8).
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not involved in such a war will be subjected to all the evils
generated by the use of such weapons;
(d) Any State using nuclear and thermo-nuclear weapons is to
be considered as violating the Charter of United Nations, as
acing contrary to the laws and humanity and as committing a
crime against mankind and civilization...204

In this case, arguments proposed by states opposing the legality
of the use and threat of use of nuclear weapons may be analyzed as
followed:205 (1) the use or threat of use of nuclear weapons is unlawful
because U.N. Charter Article 2(4) provides that all members shall
refrain from the threat or use of force in any manner inconsistent
with the purpose, maintenance of international peace and security,
of the United Nations; (2) use of nuclear weapons can be seen to be
in consistent with the idea of developing friendly relations among
nations as provided in U.N. Charter Article 1; (3) nuclear war is
inconsistent with the purpose to achieve international co-operation
in solving international problem as provided in U.N. Charter
Article 1, instead, it is a violation of human rights and fundamental
freedom; (4) U.N. Charter requires members to seek solution via
peaceful means of settlement of dispute, and use or threat use of
nuclear weapons is not a peaceful means; (5) pursuant to U.N.
General Assembly Resolution 1653, Declaration on the Prohibition
of the Use of Nuclear and Thermo-Nuclear Weapons, use of nuclear
204 G.A. Res. 1653 (XVI), U.N. Doc. A/RES/1653(XVI) (Nov. 28, 1961).
205 See Written Statement of the Government of Egypt, Legality of the Threat or
Use of Nuclear Weapons, 1996 I.C.J. Pleadings 8-9, 11-20 (June 20, 1995); Written
Statement of the Government of India, Legality of the Threat or Use of Nuclear
Weapons, 1996 I.C.J. Pleadings 1-3, 5 (June 20, 1995); Written Statement of the
Government of the Islamic Republic of Iran, Legality of the Threat or Use of Nuclear
Weapons, 1996 I.C.J. Pleadings 1, 4-5 (June 19, 1995); Written Statement of the
Government of Malaysia, Legality of the Threat or Use of Nuclear Weapons, 1996
I.C.J. Pleadings 2-6, 9-14 (June 19, 1995); Written Statement of the Government
of Mexico, Legality of the Threat or Use of Nuclear Weapons, 1996 I.C.J. Pleadings
6-10, 12 (June 19, 1995); Written Statement of the Government of Nauru, Legality
of the Threat or Use of Nuclear Weapons, 1996 I.C.J. Pleadings 3-7, 12-15, 2023, 48-51, 61-63 (June 15, 1995); Written Statement of New Zealand, Legality of
the Threat or Use of Nuclear Weapons, 1996 I.C.J. Pleadings 12-13, 16-21 (June
20, 1995); Written Comments of the Government of Solomon Islands, Legality
of the Threat or Use of Nuclear Weapons, 1996 I.C.J. Pleadings 9, 25, 36-41, 4647, 53-54, 59-63, 69-70, 76-99, 100-02 (June 20, 1995); Written Statement of the
Government of Sweden, Legality of the Threat or Use of Nuclear Weapons, 1996
I.C.J. Pleadings 3, 5 (June 20, 1995).
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is a crime against humanity and a violation of the U.N. Charter; (6)
use of nuclear weapons violates the principles listed in the Universal
Declaration of Human Rights.206
The main arguments by proponent state of the legality of use
of nuclear weapons relied on the fact that there was no treaty that
explicitly prohibits the use of nuclear weapons, and the theory that
the use of nuclear weapons is lawful in specific instances such as
self-defense, deterrence and reprisals.207 I.C.J. acknowledged that fact
but pointed out that:
[T]he Court notes that the nuclear-weapon States appearing
before it either accepted, or did not dispute, that their
independence to act was indeed restricted by the principles and
rules of international law, more particularly humanitarian law,
as did the other States which took part in the proceedings.208

3. Characteristics of Nuclear Weapons
Regarding to the characteristics of nuclear weapons, the court
found that “nuclear weapons are explosive devices whose energy
results from the fusion or fission of the atom”, and that nuclear
explosion releases “not only immediate quantities of heat and energy,
but also powerful and prolong radiation” which causes damage
vastly more powerful than the damages caused by other weapons.209
Accordingly, the court held that:210 (1) characteristics render nuclear
206 G.A. Res. 217 (III), A, U.N. Doc. A/RES/217(III) (Dec. 10, 1948).
207 See Written Statement of the Government of the Federal Republic of Germany,
Legality of the Threat or Use of Nuclear Weapons, 1996 I.C.J. Pleadings 3-4, 6 (June
20, 1995); Written Statement of the Government of Italy, Legality of the Threat
or Use of Nuclear Weapons, 1996 I.C.J. Pleadings 1-4 (June 19, 1995); Written
Statement of the Government of the Netherlands, Legality of the Threat or Use of
Nuclear Weapons, 1996 I.C.J. Pleadings 11-13 (June 16, 1995); Written Statement
of the Government of Russian Federation, Legality of the Threat or Use of Nuclear
Weapons, 1996 I.C.J. Pleadings 5-11, 14-15, 18 (June 19, 1995); Written Comments
of the United Kingdom, Legality of the Threat or Use of Nuclear Weapons, 1996
I.C.J. Pleadings 17, 22, 24-35, 36-39, 55, 58-60, 62-64, 73-76, 78-81, 92-94 (June
16, 1995); Written Statement of the Government of the United States of America,
Legality of the Threat or Use of Nuclear Weapons, 1996 I.C.J. Pleadings 1-23, 30-31
(June 20, 1995).
208 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1996
I.C.J. 226, 239 (July 8).
209 Id. at 243.
210 Id.
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weapons “potential catastrophic”; (2) the destructive power of
nuclear weapons cannot be contained in either space or time; (3)
nuclear weapons have the potential to destroy all civilization and
the entire ecosystem of the planet; (4) the radiation released by a
nuclear weapon would affect health, agriculture, natural resources
and demography over a very wide area; (5) the use of nuclear weapons
would be a serious danger to future generations, future environment,
food and marine ecosystem, and to cause genetic defects and illness
in future generations.
While pointing out the characteristics of nuclear weapons are
such, the court refrained from declaring nuclear weapons are illegal in
all circumstances. Moreover, the court let open the question regarding
the legality of use of nuclear weapons in an extreme situation of selfdefense that a state’s survival is in stake. Nonetheless, the inclusion
of nuclear weapons in the list of prohibited weapons is supported, if
not mandated, by this Advisory Opinion.

4. Binding
The opinion is advisory, which is not directly binding on
the United Nations or its member states. However, the court
authoritatively interprets law that “relating to the use of force
enshrined in the United Nations Charter and the law applicable in
armed conflict which regulates the conduct of hostilities,” and states
must follow this interpretation in complying with those underlying
laws. Therefore, though this advisory opinion may be arguably not
binding on the legality of nuclear weapons, it can be still cited as an
authoritative statement of the law.211

VII. REBUTTALS ON THEORIES FOR LEGALITY OF USE OF NUCLEAR
WEAPONS
As stated above, theories for the legality of use or threat to use of
nuclear weapons include self-defense, reprisals and deterrence. These
theories may be arguable on their face, but they are substantively
insufficient to support the legality of use of nuclear weapons.

211 Kalivretakis, supra note 103, at 708-09.
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A. Self-defense and Reprisal
The U.N. Charter contributes to the development of laws of
war. U.N. Charter obligates states members refrain from the use of
force in international relations, and use of force is prohibited except
in self-defense and authorization by U.N.212 Article 2(4) is the core
of the strict prohibition of the use of force in the U.N. Charter.213
It provides that: “[a]ll Members shall refrain in their international
relations from the threat or use of force against the territorial integrity
or political independence of any state, or in any manner inconsistent
with the Purposes of the United Nations.”214 According to Article
51, a state cannot invoke right to self-defense unless the Security
Council fails to take measures to maintain international peace and
security; nonetheless, rules of customary international law further
limit the right to self-defense trough requirements of necessity and
proportionality providing that the use of force must be proportionate
and necessary to an armed attack.215
Since state members are obligated to refrain from the threat or
use of force against the territorial integrity or political independence
of any other state, the first use or threat to use nuclear weapons
to attack another state is clearly a violation of U.N. Charter.
It appears that resorts to force which does not involve such first
use of nuclear weapons such as self-defense or reprisal might not
constitute an infringement of Charter obligations. However, if the
weapons are contrary to international law, not even the reasons of
repelling aggression nor exercising the right of self-defense in U.N.
Charter Article 51would appear normally to justify their initial or
first use.216 Such conclusion would be warranted, even if the war
were waging against an aggressor who had violated Charter itself;
both belligerents are required to observe and are entitled to insist as
among themselves on the observance of laws of war particularly in
the sphere of prohibited weapons and practices.217

212 Oscar Schachter, The Right of States to Use Armed Force, 82 MICH. L. REV.
1620, 1620 (1984).
213 Id. at 1624.
214 U.N. Charter art. 2, para. 4.
215 Sheldon, supra note 5, at 223.
216 SINGH & MCWHINNEY, supra note 59, at 166.
217 Id.
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1. Self-defense
Self-defense is an absolute right in law and has been accepted by
international law both in its customary and conventional aspects but
it is not unlimited and must be governed by the general principles
of law.218 In the customary aspect, the Caroline case provides
widely recognized standard that a state is entitled to take forcible
measures in self-defense, where it can demonstrate a necessity,
instant, overwhelming, leaving no choice of means and no moment
for deliberation; and the act justified by necessity of self-defense,
must be limited by that necessity and kept clearly within it.219 In the
conventional aspect, the U.N. Charter Article 51 provides: “nothing
in the present Charter shall impair the inherent right of individual or
collective self-defense if an armed attack occurs against a Member of
the United Nations, until the Security Council has taken measures
necessary to maintain international peace and security...”220
In regard to the nature of the weapons used in self-defense, the
quantum of force has to be strictly proportionate to the necessity
of repelling the attack.221 The I.C.J. in the case of Military and
Paramilitary Activities found that “self-defense” in the text of
Charter Article 51 is a natural or inherent right which can be
inferred from customary law, although “Article 51 does not contain
any specific rule whereby self-defense would warrant only measures
which are proportional to the armed attack and necessary to respond
to it, a rule well established in customary international law”, selfdefense cannot “subsumes and supervenes customary international
law”, and that “customary international law continues to exist
alongside treaty law.”222 Besides, in any case, there is no express
conventional international or customary international law would
justify a departure from the laws of war merely on the ground that a
state had committed an act of aggression.223 Therefore, even in the
cases of self-defense the means of warfare is not unlimited; under
218 Id. at 86.
219 See MICHAEL W. DOYLE, STRIKING FIRST: PREEMPTION AND
PREVENTION IN INTERNATIONAL CONFLICT 11-13 (Stephen Macedo ed.,
2008).
220 U.N. Charter art. 51.
221 SINGH & MCWHINNEY, supra note 59, at 100.
222 Military and Paramilitary Activities in and Against Nicaragua (Nicar. v. U. S.),
1986 I.C.J. 14, 94 (June 27).
223 SINGH & MCWHINNEY, supra note 59, at 167.
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Marten Clause, states cannot do whatever they want in the name of
state sovereignty, here, states cannot do whatever they want in the
name of self-defense under U.N. Charter Article 51. Besides being
restricted to response to an armed attack only, the inherent selfdefense right of state is still under the scrutiny of military necessity
and proportionality. Since self-defense is restrict to “if an armed
attack occurs”224, the right of self-defense cannot be exercised in the
case of mere threat even though that threat may be with nuclear
weapons.225

(a) Scenarios
There might be two possible scenarios for using nuclear weapons
in the name of self-defense. The first scenario would occur when a
state was attacked by conventional weapons, and respond in using
nuclear weapons as self-defense.
In the Advisory Opinion, Great Britain and France made their
statements before the I.C.J. arguing that self-defense trumps the
restrictions and principles of laws of war.226 President Bedjaoui
rejected these overbroad self-defense arguments in his declaration:
[A] State’s right to survival is also a fundamental law, similar
in many respects to a “natural” law. However, self-defense – if
exercised in extreme circumstances in which the very survival
of a State is in question – cannot produce a situation in which
a State would exonerate itself from compliance with the
“intransgressible” norms of international humanitarian law.
In certain circumstances, therefore, a relentless opposition can
arise, a head-on collision of fundamental principles, neither
one of which can be reduced to the other. The fact remains
that the use of nuclear weapons by a State in circumstances in
which its survival is at stake risks in its turn endangering the
survival of al1 mankind, precisely because of the inextricable
link between terror and escalation in the use of such weapons.
It would thus be quite foolhardy unhesitatingly to set the
survival of a State above al1 other considerations, in particular
above the survival of mankind itself.227
224 U.N. Charter art. 51.
225 SINGH & MCWHINNEY, supra note 59, at 87.
226 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinions, 1996
I.C.J. 226, 226 (July 8).
227 Id. at 268 (declaration of President Bedjaoui).
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The principle of proportionality mandates the force used for selfdefense must be proportionate to the force used by the aggressor’s
armed attack. Because nuclear weapons explosions release not only
the heat and energy as those can be released by conventional weapons
but also powerful and prolong radiation, and “[t]he destructive
power of nuclear weapons cannot be contained in either space or
time”, characteristics of nuclear weapons render them “potentially
catastrophic”; accordingly, nuclear weapons “have the potential to
destroy all civilization and the entire ecosystem of the planet.”228 In
view of such a vast disparity in magnitude between nuclear weapons
and any conventional weapons, argument is unpersuasive that using
nuclear weapons is a proportionate self-defense to conventional
weapons armed attack.
The second scenario would occur when a state was attacked by
nuclear weapons, and responds by nuclear weapons for self-defense.
The doctrine of self-defense is applicable only to prevent further
damage to citizens and territories; the right to self-defense does not
give the rise of the right to retaliate.229 Nuclear self-defense against
nuclear aggression seems to be counterforce. Besides, as noted above,
protection of civilians and attacks only on military targets are the
principles of laws of war and codified in the Geneva Protocol I. The
I.C.J. in Advisory Opinion also held that it “cannot lose the sight of
the fundamental right of every state to survival, and thus its right to
resort to self-defense, in accordance with Article 51 of the Charter,
when its survival is at stake.”230 From the foregoing, it appears that
in the case of self-defense against armed attacks by nuclear weapons,
self-defense response may be legitimate by using nuclear weapons if
targeting only on adversary military objects as a counterforce strike.
Nonetheless, in view of the destructive power and the devastating
effects of nuclear weapons as revealed above, massive injuries to
civilians and damages to environment are inevitable; “the degree of
force needed to effectively defend against future attacks is inherently
disproportionate to the destruction that it would necessarily cause,
particularly given the fact that there is no guarantee that the aggressor
would lunch additional weapons.”231 The I.C.J. in Advisory Opinion
228 Id. at 243 (advisory opinions).
229 Corwin, supra note 14, at 284.
230 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinions, 1996
I.C.J. 226, 243 (July 8).
231 Corwin, supra note 14, at 285.
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also noted that a state’s exercise of self-defense must comply with
the principle of proportionality, and that the “use of force that is
proportionate under the law of self-defense, must in order to be
lawful, also meet the requirements of the law applicable in armed
conflict which comprise in particular the principles and rules of
humanitarian law.”232 Even the Great Britain, the proponent state of
legality of use of nuclear weapons, stated that:
[A]ssuming that a State’s use of nuclear weapons meets the
requirements of self-defense, it must then be considered
whether it conforms to the fundamental principles of the law
of armed conflict regulating the conduct of hostilities.
....
The legality of the use of nuclear weapons must therefore be
assessed in the light of the applicable principles of international
law regarding the use of force and the conduct of hostilities, as
is the case with other methods and means of warfare...233

Therefore, even in the scenario of nuclear weapons self-defense
against nuclear weapons attacks, using of nuclear weapons might
arguably meet the principle of military necessity; however, it cannot
meet the scrutiny of principle of proportionality. Still it is illegal to
use nuclear weapons in such scenario.

(b) Summary
The characteristics of indiscrimination and disproportionality
make illegal to use nuclear weapons in self-defense scenarios; either
in the first use scenario or second use scenario, the fact that military
necessity overweighs against the laws of humanity makes nuclear
weapons illegal as a means of self-defense under both U.N. Charter
and customary international law.
However, Judge Singh proposes that as long as further force
is ceased when the attack is permanently repelled, “[i]t would be
legitimate to repel a nuclear attack with nuclear weapons if self-defense
is to be effective... irrespective of the legality of nuclear weapons.”234
232 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinions, 1996
I.C.J. 226, 245 (July 8).
233 Written Comments of the United Kingdom, Legality of the Threat or Use of
Nuclear Weapons, 1996 I.C.J. Pleadings 40 (June 16, 1995).
234 SINGH & MCWHINNEY, supra note 59, at 102.
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Because “[b]ased on the general principles of law... the force used in
self-defense must be proportionate to and commensurate with the
quality and character of the attack it is intended to meet and what is
done in excess is not protected.”235 This argument ignores that it is the
characteristics of nuclear weapons as noted in this paper make them
illegal in all circumstances. Once nuclear weapons are employed,
the uncontrollable, unpredictable effects and far-reaching, long-term
damages to global environment resulting from radioactive fallout
manifest a fact that nuclear weapons can never be proportionate to
and commensurate with the quality and character of the attack. It is
a question of the characteristics of nuclear weapons, not a question
of the manner or scenario for employment of nuclear weapons. If
first use of nuclear weapons is in violation of laws of war and U.N.
Charter, there is no reason to establish that second use of nuclear
weapons is legal. The characteristics and effects of nuclear weapons,
which render them instruments of genocide, do not change for
second use; the reasons to prohibit employment of nuclear weapons
remain the same. If Judge Singh’s proposition is acceptable, it seems
mean that genocide against genocide is permissible.

2. Reprisal
Reprisals are actions that are in themselves unlawful, but which
become lawful when taken in response to unlawful actions by the
other side; lawful reprisals are limited to actions that are proportionate
to their antecedent provocation, and the harm caused by retaliatory
attack must be in proportion to the original attack.236 Reprisals must
be taken with intent to cause the enemy to cease violations of law
of war and after all other means have been exhausted, and that they
must be proportionate to the violations.237

(a) Scenarios
Like self-defense, there are two scenarios for possible reprisal
by using nuclear weapons. The first scenario is nuclear weapons
reprisals in response to conventional weapons attacks. In view
of the factual evidence of nuclear weapons revealed as above, the
effects of nuclear weapons are uncontrollable, since the effects are
235 Id.
236 Corwin, supra note 14, at 283.
237 MOXLEY, supra note 81, at 150.

220

THE PRINCIPLE OF HUMANITY AND THE SAFEGUARD OF THE HUMAN PERSON

uncontrollable, the use of nuclear weapons for reprisal cannot meet
the principle of proportionality. There is no definite standard by
which the qualitative and quantitative limits can be judged, but it
is quite clear from the effects of nuclear weapons that their use as a
reprisal for any normal violation of the laws of war would be clearly
excessive.238 It would seem that lawful reprisal would not be possible
by using nuclear weapons in response to conventional attack.239
In the case of nuclear weapons reprisals to nuclear weapons
attacks, it seems that such reprisals are proportionate in scope to
original attack. Some noted scholars proposed that possible use of
nuclear weapons in contingencies does not amount to the breach
of international law and that nuclear weapons are permissible as
reprisals to nuclear weapons attacks.240 However, in view of the
uncontrollability and indiscrimination characteristics of radioactive
fallout by nuclear weapons explosions, it is still inconceivable to
propose that nuclear weapons would be proportionate to nuclear
weapons attack. Besides, the probabilities are overwhelming that the
second use of nuclear weapons would be designed to punish the enemy,
and to use one’s own nuclear assets to strike adversary’s nuclear
assets before they are preemptively struck by the adversary. Therefore,
the targets decided must be within short time and based on existing
war plan, the legitimate objectives of reprisal seems oxymoronic,241
because there is no time for calculation of proportionality, and
indiscriminate casualties resulting from nuclear weapons reprisals
is a necessary and inevitable consequence. Furthermore, the U.N.
Charter 2(4) and 51 condemn forcible reprisals; use of force is limited
to self-defense. Since the purpose of reprisal is not to defend but to
retaliate,242 reprisal by nuclear weapons violates U.N. Charter.

(b) Summary
Again, it is not a question of indiscriminate use of weapon,
it is a question of using an indiscriminate weapons. The nuclear
weapons are weapons of surprise and yield maximum results when
used suddenly; they will mark the commencement of hostilities in
238
239
240
241
242

SINGH & MCWHINNEY, supra note 59, at 172.
Moxley, supra note 178, at 470.
SINGH & MCWHINNEY, supra note 59, at 172.
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which event they would always appear to be illegal.243 Therefore,
either the first or the second resort to nuclear weapons would appear
to contravene both customary and conventional law, since their use
could only be justified as retaliation in kind.244 In addition, such
employment of nuclear weapons may result in indiscriminate reprisals
against civilians and noncombatants. Therefore, employment of
nuclear weapons is illegal for the purpose of reprisal.

B. Deterrence
1. Illusion of Peace
Deterrence is a political justification rather than a legal
justification. As noted by Judge Weeramantry’s dissenting opinion
in Advisory Opinion, deterrence is not even a plausible argument:
[I]t was argued by some States contending for legality that such
weapons have played a vital role in support of international
security over the last fifty years, and have helped to preserve
global peace. Even if this contention were correct, it makes little
impact upon the legal considerations before the Court. The
threat of use of a weapon that contravenes the humanitarian
laws of war does not cease to contravene those laws of war
merely because the overwhelming terror it inspires has the
psychological effect of deterring opponents. This Court cannot
endorse a pattern of security that rests upon terror.245

Since the advent of nuclear weapons in 1945, wars of a various
sizes, types and duration have flourished continuously in the Third
World,246 and tens of millions deaths resulting from those armed
conflicts. The nuclear weapons might arguably have prevented the
world war or a nuclear war, but as to the extent of preserving global
peace by nuclear weapons deterrence, such an alleged role is an
illusion.

243 SINGH & MCWHINNEY, supra note 59, at 168.
244 Id.
245 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinions, 1996
I.C.J. 226, 551 (July 8) (dissenting opinion of Judge Weeramantry).
246 Meyrowitz, supra note 8, at 245.
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2. Terrorizing and Hostage
The purpose of deterrence is to hold the population of adversary
hostage, under the threat of annihilation to prevent nuclear war.247
Thus, nuclear weapons deterrence is the mutual assured destruction
based on an argument that total devastation would deter the use
or even threat of weapons of mass destruction.248 Indeed, nuclear
weapons deterrence results the balance of terror that maintains the
disconcerting and tenuous global peace. Nuclear weapons constitute
a major source of people’s insecurity and a main threat to state
security.249 In view of the laws of war, the legality of using nuclear
weapons under the deterrence doctrine is unpersuasive, because
nuclear weapons terrorize and hold hostage the whole human beings,
which is a crime against humanity under Nuremberg Charter.250
The use of strategic nuclear weapons in populated areas would
result in the discriminate and massive destruction of the civilian
population, even if it is directed exclusively against military targets
as counterforce rather than counter value.251 In view of the capacity
of nuclear weapons to terrorize and destroy a civilian population,
recognition of the legality of nuclear weapons would virtually
eliminate the entire effort to constrain the mode of combat by means
of laws of war.252

3. Illegality of Possession
The military necessity cannot overweigh humanity; the only
legitimate object of warfare is to overcome the resistance of the
military force of enemy, and the right to adopt means of injuring an
enemy is not unlimited.253 The use or threat to use nuclear weapons
under the deterrence doctrine is inconsistent with Nuremberg
Charter’s prohibition, “extermination of a civilian population, before
or during the war.”254 Therefore, so long as the laws of war exist, “the
247 FALK ET AL., supra note 49, at 32.
248 Meyrowitz, supra note 7, at 67.
249 Ved P. Nanda, Nuclear Weapons, Human Security, and International Law, 37
DENV. J. INT’L L. & POL’Y 331, 336 (2009).
250 Charter of the International Military Tribunal, supra note 180, art. 6(c).
251 Meyrowitz, supra note 8, at 240.
252 Id. at 241.
253 Alexander N. Sack, ABC-Atomic, Biological, Chemical Warfare in International
Law, 10 LAW. GUILD REV. 161 (1950).
254 Charter of the International Military Tribunal, supra note 180, art. 6(c).
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prohibition of a weapon of terror not incidental to lawful operations
must be regarded as an absolute rule of law”;255 nuclear weapons used
for the purpose of deterrence by terrorizing and destroying civilian
population should be prohibited as weapons of terror.
A noted scholar dismissed the deterrence justification by
contending that, like previous weapons that were supposed to deter
war, the nuclear weapons would not stop war by its mere existence.256
Judge Weeramantry also pointed out that “deterrence needs to carry
the conviction to other parties that there is a real intention to use
those weapons, it leaves the world of make-believe and enters the
field of seriously-intended military threats.”257 Deterrence is therefore
a further step than mere possession of nuclear weapons; “[i]t means
the possession of weapons in a state of readiness for actual use.”258
“The intention to cause damage or devastation which results in
total destruction of one’s enemy or which might indeed wipe it out
completely clearly goes beyond the purposes of war.”259 Once the
intention to use nuclear weapons is communicated, expressly or
impliedly, such a communication constitutes threat to use.
Either in domestic law or international law, if an act, such as
killing, is wrongful, the threat to commit it must also be wrongful.260
As I.C.J. stated, “If an envisaged use of weapons would not meet
the requirements of humanitarian law, a threat to engage in such
use would also be contrary to that law.”261 Since use of nuclear
weapons is illegal under laws of war and U.N. Charter Article 2(4),
threat to use of nuclear weapons must be also illegal. Furthermore,
as already observed, analogous to possession of other prohibited
weapons, mere possession of nuclear weapons is illegal; possession
of nuclear weapons with the intention to use is the same illegal
under conventional international law.

255 Meyrowitz, supra note 8, at 241.
256 Meyrowitz, supra note 13, at 115
257 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinions, 1996
I.C.J. 226, 540 (July 8) (dissenting opinion of Judge Weeramantry).
258 Id.
259 Id.
260 Id. at 541.
261 Id. at 257 (advisory opinion).
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4. Risk by Threat
According to the deterrence doctrine, either use or threat of
nuclear weapons aims at “mutually assured destruction”. Besides,
deterrence policy is inherently provocative; once the nuclear threshold
is crossed, an escalatory spiral is likely to be initiated.262 Risk of
counter value use and large-scale exchange of nuclear weapons tends
to escalate once the threat is received by the adversary. Command,
control and communication systems are likely to breakdown after
the nuclear exchange starts, ordered scenarios used in military
maneuver cannot be enacted during wartime. Once nuclear war has
begun, first priority of each side is to destroy the other side’s nuclear
weapons before they are used. Because the pressure to prevail, or
at least to avoid defeat, will be such that rational constraints are
likely to evaporate,263 large-scale mobilization of nuclear weapons is
foreseeable. Nuclear weapons lead to the reciprocal implementation
of escalating military threat both in response to and in the initiation
of attacks. Threat of nuclear weapons for the purpose of deterrence
with intent to large-scale discriminate and disproportionate nuclear
exchange is far inconsistent with the laws of humanity as solemnly
accepted at St. Petersburg Declaration and repeatedly endorsed by
the world community.

5. Military Utility
Doctrine of deterrence provides a balance of terror, a tenuous
global peace; during cold war, it cannot stop wars among 3rd world;
after cold war, it cannot deter terrorism attacks on September 11,
2000 and terrorists’ attacks with conventional weapons in other
states possessing nuclear weapons. By deterrence, the military utility
of nuclear weapons is ostensible;264 the continuing possession of
nuclear weapons has a negative effect on the maintenance of regional
and global security.265 Serious and unacceptable risk of nuclear war
cannot be avoided until the fact that nuclear weapons serve no
military purpose whatsoever is recognized. The Cuba missiles crisis
proves that unacceptable risk of accidental or inadvertent use of
nuclear weapons is the result of misjudgment or miscalculation; as
262
263
264
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long as nuclear weapons exist, such risk can never be erased but only
escalated.266
The nature and effects of nuclear weapons are such that they
are inherently incapable of being discriminate, limited with any
degree of certainty to a specific military target.267 Mutual assured
destruction is the intent behind the doctrine of deterrence, therefore,
even by the smallest nuclear warheads, it is clear that the effects of
use of nuclear weapons under deterrence doctrine cannot be limited
to be military targets sought to be destroyed. Since military objects
as well as civilian population of both belligerents will surely be
destroyed, the use of nuclear weapons would be military and rational
suicide.268 Therefore, nuclear weapons are not military decisive, and
this is why there are international agreements setting forth goal
of achieving nuclear disarmament.269 For the reasons noted above,
nuclear weapons have no military utility.270

C. Accuracy
1. Possibilities
The I.C.J. President Bedjaoui indicates in his declaration in the
Advisory Opinion that:
[N]uclear weapons can be expected – in the present state of
scientific development at least – to cause indiscriminate
victims among combatants and non-combatants alike, as well
as unnecessary suffering among both categories. The very
nature of this blind weapon therefore has a destabilizing effect
on humanitarian law that regulates discernment in the type
of weapon used... Until scientists are able to develop a ‘clean’
nuclear weapon which would distinguish between combatants
and non-combatants, nuclear weapons will clearly have
indiscriminate effects an constitute an absolute challenge to
humanitarian law.271

266 Id. at 334.
267 MEYROWITZ, supra note 118, at 201.
268 Id. at 207.
269 Id.
270 Id.
271 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinions, 1996
I.C.J. 226, 272 (July 8) (declaration of President Bedjaoui).
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It is true that with the technological development in nuclear
weaponry, a more accurate targeting system is theoretically possible.
Advocates of the legality of nuclear weapons thus claim the possibility
of limited nuclear war, hitting military targets precisely and
discriminately, without the mass destruction attendant to mutual
assured destruction.272 They also claim that indiscriminate effects on
the civilian population, non-combatants and neutral states that the
older literature assumed to be inevitable can be avoided273 by using
Global Position System satellites for guidance.274
Such claims naively attempt to ignore the characteristics and
destructive consequence of nuclear weapons and contribute two
dangerous illusions, that nuclear weapons are just another weapons
and that nuclear war can be fought as if it were conventional
war.275 Even though it is one hundred percent accuracy to deliver
nuclear weapons to military targets by technological improvement
in weaponry, it does not necessarily follow that nuclear weapons
are more discriminate and proportionate. The effects of radiation,
which cannot result from any conventional weapons, make nuclear
weapons inherently indiscriminate and disproportionate; precise
targeting does not change these inherent characteristics, nor prevent
catastrophic damage to human beings and the earth. In fact, there
are numerous governmental and private studies showing that
“minimum collateral damage to civilian populations would occur
even if nuclear weapons were restricted to military targets.”276
An argument may be made that nuclear attacks military targets
or troops in the remote area, such as desert, underground or deep sea,
will not indiscriminately damage civilians and noncombatants nor
infringe neutral states sovereignty. Another argument may be made
that clean nuclear weapons,277 free of or low yield radiation, will be
made possible with technological advance. Therefore, employment
of nuclear weapons may be legitimate.278

272 MEYROWITZ, supra note 118, at 200.
273 Turner, supra note 85, at 342.
274 Id. at 342-45.
275 MEYROWITZ, supra note 118, at 201.
276 Id.
277 Alfred P. Rubin, Nuclear Weapons and International Law, 8 FLETCHER F. 45,
54 (1984).
278 Moxley, supra note 178, at 451, 468.
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It is not the targeting that should be decisive in determining
the legality of nuclear weapons, but rather the enormous destructive
potential of these weapons and the uncontrollable effects of their
use.279 This said argument is implausible because it misses the
point as to the risks of employment of nuclear weapons and as to
nature of the challenge to the laws of war that nuclear weapons
present.280 As noted above, nuclear weapons are analogous to poison
weapons because the radiation released from explosions, and such
unique effect is what makes nuclear weapons are not just improved
conventional weapons. Were it is in laboratory, the effects of nuclear
explosions may be under control without other factors. But in the
real world, “given the potential destructiveness of nuclear weapons,
the inherent uncontrollability of radiation, and overall potential for
escalation, misperception, and loss of command and control,”281
“there are no assurances that a conflict involving WMD would be
controllable or of short duration”,282 nuclear exchange is very likely
to happen, and such risk negates the possibility that employment
of nuclear weapons could be ever proportionate in any conditions.
The explosions of nuclear weapons are just like opening Pandora’s
Box; you will never know how far the effects of radiation would be.
The effects of radiation would not be limited to the targeted desert,
deep sea or underground, because radiation is unpredictable and
unpredictable. The land, atmosphere, and sea will suffer long-term
contamination by far-reaching radiation; thus, such employment
can never be limited or clean.
Furthermore, as observed above, the purpose of use nuclear
weapons is mass destruction; if the sole use contemplated for
nuclear weapons is to destroy military targets, there would be no
need to maintain them at all, since they would fail to possess any
greater military utility than conventional weapons.283 Therefore, the
proposition of “clean nuclear weapons” and “limited nuclear war”
are all implausible.

279 GOLDBLAT, supra note 37, at 294.
280 Moxley, supra note 178, at 451.
281 Id. at 467.
282 JOINT CHIEFS OF STAFF, JOINT PUBLICATIONS 3-12, DOCTRINE FOR
JOINT NUCLEAR OPERATIONS I-14 (2005).
283 Arbess, supra note 89, at 114.
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2. Summary
There is no evidence proving the accuracy of delivering nuclear
weapons, but there is evidence proving their indiscrimination and
proportionality. Since no nuclear weapons were used in war after
Hiroshima and Nagasaki, predicting the accuracy with which the
nuclear weapons can hit designed targets, and the likely destructiveness
of such hits, is based upon calculations and assumptions and, to
a lesser extent, upon actual testing.284 Because of political factors,
dangers inherent in nuclear testing, and test ban treaties limiting
the testing of nuclear weapons, data from actual nuclear testing is
limited285 and always kept secret. The ability to hit specific targets
with precision is only statistical.286 Not only the warhead itself but
also the weather and the physical condition of targets and various
factors will affect the accuracy and effects of nuclear weapons. There
are many known and unknown factors affecting the accuracy with
which nuclear weapons can be delivered to their targets, such as
errors in specifying initial conditions, caused by inertial guidance, or
due to gravitational anomalies, and atmosphere/weather condition.287
In view of these possible errors, short of data from actual testing,
it is hard to be a persuasive argument that technological improvement
makes nuclear weapons never miss any target;288 the confidence in
actual use of nuclear weapons in hitting targets accurately should
be decreased, because actual use would not accord with the test
result.289 Even if the warhead were delivered to a particular target with
startlingly high probability, where any particular warhead will end up
is far from certain, because the radiation effects are uncontrollable.290

VIII. CONCLUSION
The stockpile of warheads around the world is more than twenty
thousand, among which five thousand more warheads are considered
operational, of which more than three thousand U.S. and Russian

284 MOXLEY, supra note 81, at 521.
285 Id.
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THE PRINCIPLE OF HUMANITY AND THE SA
F EEGRUEASRPDE COTF FTOHRE HHUUM
MAANN DP IEGRNSIOT N
TH
Y

229

warheads are on high alert, ready for use on short notice.291 The world
is not meant to be a prison in which man awaits his execution; the
weapons of war must be abolished before they abolish us.292
Nuclear weapons are not just another bigger bomb. The
inherently indiscriminate characteristics and the massive injury to
human beings and environment, which can hardly be rendered as
necessity, make nuclear weapons fail to comply with any scrutiny
of laws of war. Although there is no specific treaty bans the use of
nuclear weapons, there are laws of war embodying mandates of laws
of humanity, dictates of public conscience, and general principles of
justice indicating that nuclear weapons are unlawful per se. There are
treaties addressing the nuclear weapons issue, banning possession
and testing in certain areas, agreement on non-proliferation.
Furthermore, the 1956 International Committee of Red Cross Draft
Rules for the Limitation of the Dangers incurred by the Civilian
Population in Time of War Article 14 expanded prohibited weapons
listed in the 1925 Geneva Protocol including weapons disseminating
radioactive.293 These treaties represent international community’s
dedication to abolish nuclear weapons; they constitute evidence of
state practice opposing nuclear weapons use.294 The cumulative effect
of these treaties clearly establishes a customary rule prohibiting any
kind of use of nuclear weapons.
In Resolution 1653, the General Assembly declared that
the use of nuclear weapons is “a direct violation of the Charter
of United Nations” and exceeds “the scope of war and cause
indiscriminate suffering and destruction to mankind and civilization
and, as such, is contrary to the rules of international law and to
the laws of humanity”; and that any state using nuclear weapons
is to be considered “as committing a crime against mankind and
civilization.”295 Besides this resolution, the General Assembly has
adopted numerous resolutions directly relating to the use of nuclear
291 Hans M. Kristensen, Status of World Nuclear Forces, FED’ N AM. SCIENTISTS
(June 7, 2011), http://www.fas.org/programs/ssp/nukes/nuclearweapons/nukestatus.
html.
292 Nanda, supra note 249, at 343.
293 ICRO, Draft Rules for the Limitation of the Dangers Incurred by the Civilian
Population in Time of War art. 14 (1956), available at http://www.icrc.org/ihl.nsf/
FULL/420?OpenDocument.
294 Sheldon, supra note 5, at 246.
295 G.A. Res. 1653 (XVI), supra note 204.
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weapons, suspension of nuclear weapons testing and total nuclear
weapons disarmament.296 Although these resolutions are not legally
binding, they are evidence of consensus considering the use of
nuclear weapons as a violation of rules of humanity and recognizing
that global “survivability” is so element that a prohibition on the
use or threat of nuclear weapons can be reasonably inferred from the
existing laws of war.297
A study on nuclear exchange effects on the populations and
economies of the United States and the Soviet Union shows that: the
effects of nuclear war cannot be calculated; even the limited or small
nuclear attacks would bring enormous impact; even the sheltering or
evacuation cannot be effective to save live when food and water are
contaminated by radioactive fallout; form the economic, political,
and social point of view, conditions after an attack would get worse
before they started to get better.298
If the German invasion of Belgium was condemned as a
violation law and declared a war crime, it is submitted that when
employment of nuclear weapons is bound to injure neutral states,
such employment must be considered as a violation of international
law and, if it involves killing of innocent neutrals, a clear war
crime.299 If dumdum bullet was illegal on the ground that it explodes
in entering the body of single individual, the same legal system
cannot uphold the legality of nuclear weapons, which burn to death
tens of thousands of people at one stroke.300 If killing a single civilian
or noncombatant is illegal, wantonly destroying entire cities, regions
or countries by nuclear weapons can never be legal.301
Protection of civilians and prohibition of indiscriminate and
disproportionate means of warfare are core principles of laws of
war. They are absolute and conjunctive and cannot be selectively
applied for particular purposes. Sates recognizing these principles
can hardly find any legitimate excuse to deny their application
296 See G.A. Res. 49/75, K, U.N. Doc. A/RES/49/75 (Jan. 9, 1995).
297 Meyrowitz, supra note 8, at 255.
298 OFFICE OF TECH. ASSESSMENT, THE EFFECTS OF NUCLEAR WAR 3-5
(1979), available at http://www.fas.org/nuke/intro/nuke/7906/.
299 NAGENDRA SINGH, NUCLEAR WEAPONS AND INTERNATIONAL
LAW 106 (1959).
300 Weeramantry, supra note 16, at 262.
301 John. H. E. Fried, First Use of Nuclear Weapons: Existing Prohibitions in
International Law, 12 BULL. PEACE PROPOSALS 21, 28 (1981).
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on nuclear weapons and claiming that they are legal methods
of warfare. Furthermore, they are customary international laws
codified in conventional international laws, binding all states even
those who do not recognize these norms. Based on the foregoing,
it is clear that nuclear weapons are unlawful per se because of the
special characteristics, regardless of whether there is a treaty or
custom establishing such unlawfulness, and whether or not they
are employed in a lawful war or unlawful war. Nuclear weapons are
unlawful weapons and cannot be employed in any lawful manner.
It should be noted that states who are not signatories to treaties
or agreements on the issue of nuclear weapons are still bound by the
principles and rules of laws of war. As stated above, international
customary laws bind all members in the global community, even nonsignatories to treaties are bound by the international customary laws
restrictions and requirements forfeited in international conventional
laws. Since there is no explicit prohibition of nuclear weapons by
existing treaties, restrictions and requirements mandated by laws
of war is the only proper argument against the legality of use or
threat of use of nuclear weapons. This note would also like to briefly
explore Taiwan’s position facing nuclear weapons adversary state.
As a founding member of the United Nations and a signatory to
the Treaty on the Non-Proliferation of Nuclear Weapons,302 the
Republic of China has the obligation to conduct its act to meet
the requirements and restrictions of customary and conventional
international law. Though facing the threat of a nuclear weapons
country, China, Taiwan has announced “five noes” policy regarding
nuclear weapons, namely no development, no production, no
acquisition, no stockpiling, and no use; and assures that this policy
remains unchanged. In order to effectively deter China, Taiwan’s
military must develop the ability to effectively respond. This does
not mean a balance of terror, but rather the ability to reliably mount
a counterattack following an initial strike by China, in order to make
China think twice before undertaking an assault of Taiwan.303 Even
302
Treaty on the Non-Proliferation of Nuclear Weapons, supra note 65 (ratified
by Republic of China May 25, 1970).
303
GIO Minister Lin Chia-lung Presides over a Second Meet the Foreign
Press Event at Which Three High-ranking Government Officials Discuss Defense
Procurement and National Security with the International Media, GOV’T INFO.
OFF., REPUBLIC OF CHINA (TAIWAN) (Oct. 18, 2004), http://www.gio.gov.tw/
ct.asp?xItem=31585&ctNode=2462&mp=807.
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in the case of being assaulted by nuclear weapons, Taiwan still can
assert protection under the rules and principles of laws of war.
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I want to share a personal perspective, which has not been
endorsed by ICRAC. I hope to stimulate further discussion on the
foundations and framing of the nascent global campaign against
autonomous weapons (AW, or systems, AWS). This essay is written
to be constructively provocative.
Two years ago, in presenting the first version of what became
ICRAC’s Berlin Statement, I emphasized that the dictum “machines
shall not decide to kill” could serve as the “kernel” of a convention on
robotic weapons that would naturally encompass ICRAC’s broader
goals for robot arms control. The idea of machines taking the decision
to kill people, or initiating violence that causes death and suffering1
was abhorrent to almost everyone who considered it. This almost
universal repugnance could be harnessed as the “engine” of a global
movement to stop killer robots, over the opposition of a minority
who would argue the inevitability and military necessity of robotic
and autonomous weapons.
I called this the “Principle of Human Control,” and felt it
important that this should be declared as a new principle, consistent
with just war theory, the laws of war, and human rights law, but
not explicitly contained in nor necessarily derived or derivable from
existing bodies of philosophy and law. A new principle was needed
for the simple reason that the threat against which the principle was
raised had not previously existed, and was only becoming imaginable
as the march of technology brought us closer to the day when
machines might plausibly be deemed capable, and trustworthy, to
make lethal decisions autonomously.

1 Violence might be initiated on the decision of a machine either as intended by
its designers, or as the result of a bug or malfunction, or through the unforeseen
interactions of machines in confrontation with each other.
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Accordingly, whereas ICRAC’s founding Mission Statement
would only “propose… that this discussion should consider” that
“machines should not be allowed to make the decision to kill people”;
the Berlin Statement declared: “We believe… it is unacceptable for
machines to control, determine, or decide upon the application of
force or violence in conflict or war. In all cases where such a decision
must be made, at least one human being must be held personally
responsible and legally accountable for the decision….” [Emphasis
added.] No claim was made that our belief could be proven true
according to anybody of law, philosophy or science. We declared a
new principle.

DISTINCTION AND PROPORTIONALITY
Nevertheless, as the debate about autonomous weapons takes
shape, many arguments revolve around international humanitarian
law (IHL), or the law of armed conflict (LOAC), and the principles
of this body of law, as well as the deeper philosophical principles of
just war theory. Some authors argue that these venerated principles
have stood the test of time, and have proven adaptable as weapons
and modes of warfare have evolved. Others claim that 21st century
weapons and irregular warfare render the existing instruments of
LOAC quaint and ripe for revision. Some argue that autonomous
weapons cannot fulfill IHL requirements to distinguish between
combatants and non-combatants (Principle of Distinction) and to
weigh military necessity and objectives against the risk or expectation
of collateral harm to non-combatants (Principle of Proportionality).
Others maintain that even limited discrimination capabilities
might help to reduce harm to non-combatants, and that human
commanders, who will decide when and what kinds of AW to use,
will remain responsible for the judgment of proportionality.
One argument that AWS are inconsistent with IHL/LOAC
rests on the proposition that machines are simply incapable of the
judgment required to ensure their compliance. For example, Protocol
I of the Geneva Conventions requires that “Parties to the conflict
shall at all times distinguish between the civilian population and
combatants and between civilian objects and military objectives
and accordingly shall direct their operations only against military
objectives.” This duty to “at all times distinguish” embodies the
Principle of Distinction. It is implicitly required of whatever agent
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“shall direct… operations” so that the operations are directed
“only against military objectives.” Therefore, if the agent directing
“operations” were to be a machine, it would have to be a machine
able to “at all times distinguish” between civilians, combatants,
civilian objects and military objectives.
Distinction is clearly a challenge for machines, but human
capabilities to “at all times distinguish” also have limits. For example,
one may not be able to see clearly in the presence of smoke or other
obstructions, or to judge quickly and correctly whether a figure in the
shadows is a civilian or combatant, particularly when under fire. If
human responsibility for adherence to the Principle of Distinction is
limited by human capabilities, in various circumstances, would such
limits not apply to machines as well? If we don’t expect perfection in
all situations, might there not be circumstances in which a machine’s
ability to discriminate would be comparable to, or perhaps better
than, a human’s?
Questions of interpretation also challenge the argument.
Who bears the responsibility of the “Parties to the conflict” to “at
all times distinguish” and to “direct their operations only against
military objectives”? “Parties” would normally be interpreted
to mean the States involved a high level of direction. May such
“Parties” not lawfully direct that autonomous weapons be used only
against combatants and military objectives in some conflict, subject
to technical limitations which may result in unintended harm to
noncombatants or civilian objects, which the “Parties… at all times
distinguish”? Alternatively, if responsibility is delegated to a human
commander, who directs that an autonomous weapon be used in
some tactical situation, and if that person meanwhile upholds the
obligation to “at all times distinguish,” can it not be argued that the
commander may lawfully direct the operation only against military
objectives, subject to technical limitations which might produce an
unintended result?
Certainly, the technical limitations of AWS matter, in relation
to the circumstances in which they are used. However, a reasonable
interpretation of the Principle of Distinction cannot demand
absolute perfection of machines (since humans are incapable of it)
nor forbid a responsible human commander from taking some risk
of a mistake. The actual capabilities of machines, and the acceptable
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level of risk, will become the issues of contention. It is not obvious
that the resolution will be to ban autonomous weapons categorically.
Protocol I also requires (in several statements) that “those who
plan or decide upon an attack shall… refrain from deciding to launch
any attack which may be expected to cause incidental loss of civilian
life, injury to civilians, damage to civilian objects, or a combination
thereof, which would be excessive in relation to the concrete and
direct military advantage anticipated.” This is known as the Principle
of Proportionality, and it poses an even more formidable challenge to
technical capabilities, if machines would bear the burden of judging,
not only what effects upon civilians and civilian objects “may be
expected,” but whether those “would be excessive in relation to the…
military advantage anticipated.”
Here again, questions of interpretation, particularly in view
of human fallibility, challenge the argument. In practice, human
commanders have little objective basis on which to judge what is
“excessive” other than, perhaps, some set of examples and judicial
precedents – which might very well be coded as a database suitable for
machine access. In practice, human judgment of what is “excessive”
is externally regulated only by the possibility of later review and
adverse judgment. This (in theory) motivates commanders to
think carefully about whether their decisions will be perceived as
reasonable. Could the same mode of regulation not apply equally to
the decisions of machines? Surely, a machine could be programmed
to seek action plans that it assesses are consistent with the rules
and precedents coded in its database. If humans judge that machine
decisions are reasonable and proportional, at least as consistently as
human decisions, might that not satisfy the Principle?
Alternatively, if an autonomous weapon system is programmed
to fire under some conditions, and not under others, subject to
known limitations of its capabilities to autonomously distinguish
conditions, could a human commander who is aware of those
limitations not accept responsibility for his or her own judgment of
proportionality, taking some calculated risk that the machine might
misclassify the actual situation, just as it might be subject to any
other error or malfunction? Is this fundamentally different from the
situation in which a commander authorizes an attack by human
combatants, knowing there is some risk of their autonomously taking
some action which would later be judged excessive, due either to
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their own misperception of the situation or their own misjudgment
of proportionality?

FRAMES OF REFERENCE AND HARD CASES
While just war theory separates jus in bello (just conduct in war)
from jus ad bellum (justice in going to war), in practice these principles
are often entangled. Judgment that some amount of risk or harm to
noncombatants is not “excessive in relation to” military objectives
likely depends on perceptions or assumptions about the necessity
and legitimacy of the conflict itself. Conversely, perceived excesses
of violence can help to delegitimize a conflict. This is true whether
action is taken on human decision or on the decision of a machine.
Whether the harm caused by a particular “attack” (or weapon,
or type of attack) is judged “excessive” will depend on what it is
compared with, which may again depend on whether the perceived
alternative would also be perceived as plausibly not excessive, given
military necessity. High-altitude saturation bombing was largely
judged not excessive in World War II, and was far more controversial
in Vietnam, but may still set a standard for comparison with the US
drone strike campaigns in Pakistan and Yemen, as seen by those who
believe the campaigns to be necessary and just. Those less convinced
of jus ad bellum in this instance may be more inclined to compare the
drone strikes with alternatives such as special operations forces raids
on selected high-value targets, or perhaps no military action at all.
If autonomous weapons have only limited capabilities for
discrimination and proportionality, they may still be claimed as
consistent with jus in bello if they are perceived as alternative to
weapons that are indiscriminate and almost certain to cost lives
that are more innocent. Compared with a 500-lb bomb dropped
on the roof of a building where noncombatants might be found,
an autonomous robot that can recognize persons bearing arms,
or even (perhaps an easier technical problem) a specific, known
individual, could reasonably be expected to reduce the level of harm
or risk to noncombatants. In this scenario, the robot might not
have perfect abilities to implement the Principles of Distinction and
Proportionality, but a tactical decision to use the robot, as alternative
to a blunter weapon, might arguably uphold those principles if they
are viewed as practical goals.
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A different judgment might be reached if autonomous weapons
were compared with armed teleoperated robots, which keep a human
“in the loop”, and which might provide another means of assault
on a location in which noncombatants may be present. However,
teleoperation might not always be reliable or practical, due to the
vagaries and vulnerabilities of communication links, or the need for
small size or stealth of the robot. For very small robots, resolution and
bandwidth limits in teloperation may mean that fully autonomous
systems which seek a specific individual or object might compare
favorably in terms of discrimination, and hence proportionality.
Another principle is needed if we are to categorically rule out the use
of autonomous weapons when the possibility of teleoperation is not
available.
Similar arguments can be made in defense of missiles equipped
with target recognition and terminal homing capabilities, which
arguably can be called robotic weapons, autonomous in the sense that
after release they are charged to make at least targeting refinement
decisions autonomously. Such weapons already exist and have been
deployed, albeit with only rudimentary target recognition capabilities.
What would be the objection to improving those capabilities to
achieve more precise targeting and a lower risk of collateral harm? It
might be argued that such weapons are sent on a one-way mission
and do not make an independent “kill decision,” but what would be
the objection if the systems were further developed so that, upon
failure to recognize an appropriate target, or upon detection of
humans in the vicinity of the target (with or without distinction),
the weapon decides to abort its mission? It could then safely selfdestruct or divert to an open area while disarming its warhead.
Even an imperfect “abort decision” capability would appear to be an
improvement from an IHL standpoint, if compared with the use of a
missile with no such capability. Yet, the machine would in effect be
deciding whether to kill.
Note that teleoperation and even “on-the-loop” human
intervention might not be possible in the split second prior to impact
during which a missile’s target analysis system might have sufficient
information to make a decision. Another case in which events occur
too rapidly for meaningful human control or even supervision of
target identification and fire decision is that of point defense systems
such as the Phalanx guns deployed on ships, and other anti-missile,-
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mortar and -shell systems employing ballistic or guided interceptor
munitions or lasers. Even longer-range missile and air defense
systems such as the Patriot and Aegis challenge human capabilities
to make crucial target discrimination decisions in seconds. In
practice, humans have often failed to exert an “abort” command
when operating in an “on-the-loop” role, with deadly results in a
number of incidents.
I think that the case for automated fire decision in a point
defense system is so compelling that any credible proposal for an
autonomous weapons convention will have to carve out an exception
for such systems, at least when they are directly defending human
lives against immediate threats. Strict and continuous human
supervision should of course be required, including accountability
for failure to intervene when information indicating a system error is
available to those charged to be “on the loop.” Such systems should
also be operated in a “normally-off” mode, and only activated upon
warning of an incoming attack. But as long as a system is limited
to defense against weapons incoming to a given human-inhabited
location (including the instantaneous location of an inhabited
vehicle), automated fire decisions will likely have to be allowed.
A similar exception was carved out from the Convention on
Cluster Munitions in the case of the so-called sensor-fuzed weapon
(SFW), or any weapon meeting the CCM’s criteria of having fewer
than 10 submunitions, each of which weighs more than four
kilograms, is “designed to detect and engage a single target object”,
and is equipped with self-deactivating and self-destruct mechanisms.
Here again we see the implications of proportionality and distinction
as guiding principles for robot arms control. The rationale for
excepting SFW-type weapons from the CCM was that such weapons,
with their more sophisticated capabilities for target identification,
discrimination, self-guidance, selective engagement, and selfdeactivation, do not pose the same risk of harm to civilians posed
by traditional cluster munitions with their many small and highly
unreliable bomblets. Following this logic, further development of the
SFW, to incorporate even more discrimination that is sophisticated
and fire/no fire decision-making capabilities, would be hard to object
to. Yet it is not clear why the SFW would not meet a reasonable,
broad definition of “autonomous weapons.”
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It is certainly true that early AWS can have only limited
capabilities for discrimination, and even less to judge proportionality.
Exaggerated perceptions of their precision and selectivity may lead to
excesses in their use, as may well be occurring with drones already.
Yet this is not, I think, the central concern that is driving either the
nascent campaign to ban AWS, nor the broader public’s unease with
the rise of killer robots. If it were, it would suggest the need not for
a ban but for regulation of these weapons and their use, and for a
go-slow approach to their deployment – until the technology can
be perfected, or is good enough to be acceptable in well-understood
circumstances.

SO THEN, WHAT IS SO BAD ABOUT KILLER ROBOTS?
We were a family. How would it break up and come apart, so
that now we are turned against each other? … This great evil.
Where does it come from? How would it steal into the world?
What seed, what root did it grow from? Who’s doin’ this? Who
is killing us? Robbing us of life and light. Mockin’ us with the
sight of what we might have known. (Private Witt, in Terrence
Malick’s screenplay for The Thin Red Line)

The cases just considered may be seen as borderline cases for the
prohibition of AWS. Borderline cases always exist; we might say that
near every bright red line there is a broad grey zone. Those opposed
to drawing a line are fond of citing ambiguous cases. It is true that
where you place the line in relation to such cases may be somewhat
arbitrary. What is important is to draw the line somewhere. If we
stand back from the grey and fuzzy border zones to see the big
picture, we can see clearly the difference between violent force in
human conflict today, and some future in which decisions about the
use of violent force are routinely made by machines.
In such a future, we risk the unleashing of conflict itself as an
autonomous force, embodied in technology, and divorced from the
body of humanity, within which it first arose.
What is conflict? One perspective on conflict is that it arises
because each of us has a unique point of view. We also join in
community, but humanity as a whole is spread across the globe. The
human community is divided and in conflict because of differing
points of view. This is not different from saying we have differing
and conflicting interests, e.g. in controlling the same territory or
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limited resources. However, the willingness of human individuals to
sacrifice themselves for families, platoon brothers, tribes, nations…
or for a cause, shows that self-interest is only one factor in our point
of view about what is good and just, and worthy of fighting for, wrong
and unjust, and worthy of anger and violence.
In another perspective, conflict is a process which arises within
and between us, and which can consume us and escape our control.
Because humans have the capacity for anger and violence, because
violence easily becomes lethal, and because life and death transcend
in importance, we easily become caught up in emotions that
overpower reason. Community fractures, separating us from them,
and we are unable to forgive the terrible things that they have done,
unable to consider their claims to justice and agree on a compromise
with our own. Across the fault lines of love and reason, they and we
speak to each other in the language of violence, wear our masks and
play our roles in the Greek tragedy of conflict and war.
Yet until now, it has always been true that conflict has consisted
solely of willful human deeds. When a weapon is fired, one person
deliberately unleashes violent, potentially lethal force upon another.
It may be irrational, but it is intentional, and essential. We say
that weapons are fired “in anger,” an animal passion that is rooted
in mortality and the struggle for survival. I think this is what
the warriors mean when they say that war is deeply human (and
somehow, in spite of robot weapons, always will be).
Anger humanizes violence, and its apparent absence is part of
what makes remote control killing so deeply disturbing. Yet even
in the cool detachment of the drone operator’s padded chair, we
find one human being accepting the responsibility for the act of
killing another, because the human community is divided and the
community to which the “cubicle warrior” is loyal has gravely decided
that this killing is a necessary burden of evil. That burden is felt
strongly by military veterans and professionals, who correspondingly
also feel, surprisingly often, that there is something deeply wrong –
and terrifying – about the idea of machines that would usurp from
us, or to which we would surrender, the heaviest responsibility ever
assumed by human beings: that of deciding when, and under what
circumstances, we are justified in injuring or killing others.
If the community is democratic, if it is even truly human, the
burden is felt. When the enemy hits back, the pain and loss are
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felt, too. There is always the possibility of saying “Enough.” As long
as conflict remains human conflict, it ends when people finally, for
whatever reasons, decide to stop fighting.
In making the process of killing fully autonomous, we risk
machines no longer under human control pursuing conflict for its
own sake, conflict that is no longer human conflict, no longer about
right and wrong. We risk machines mercilessly extinguishing human
lives according to programs developed to embody only military
doctrines and goals, and the laws and logic of states. We risk the
dulling or loss of our ability and responsibility to judge when the
price or the risk is too great. On the other hand, to know when too
much blood has been spilled, either because it is our own blood or
because in spilling the blood of others we lost our claim of justice.
We risk becoming either tyrants who rule through robot soldiers, or
peasants who submit to a robotic regime, or perhaps both at once
(already the drones are coming home to roost).
Do I mean to invoke here the specter of Skynet, the artificial
intelligence that declared war on humanity in The Terminator,
reputedly because it feared we would turn it off? Alternatively,
Colossus, the military supercomputer that took control of the world
in a brutal coup in order to fulfill its mission of ensuring peace?
The scorn that “serious” people direct against these tropes from
science fiction betrays their own nervousness. Artists have mined
our apprehensions about the world we are creating, and projected
them before us in gaudy masks and cartoonish story lines that beg
to be decoded. The military system is already a kind of machine,
pursuing its own agenda, just as states, corporations and institutions
of all kinds are. These machines are made of people, and their minds
are the minds of people – increasingly augmented by information
technology, from clay tablets to search engines. We like to think
that this augmentation increases our effective intelligence, but as
soon as words are written down, thinking rigidifies. Yet one essential
fact remains each human mind, dazzled and lost in the maze of
knowledge, of law and the machinery of institutions, remains
tethered intimately and existentially to a human heart. It is that
tether which the military complex, enabled by technology, now
threatens to break.
No claim is made here of the infallibility or even wisdom of
human decision making in conflict. On the contrary, we are all
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familiar with history’s march of folly, hubris, aggression and anger,
the tragic farce of bluster, miscalculation and misunderstanding, the
tragedy of right pitted against right, outrage responding to outrage
and leading to further outrage, escalation and the madness of war.
In full view of this, we might wish for an all-wise and all-powerful
super-AI to impose a global pax robotic. However, apart from the
question of how we would ensure the benevolence of an electronic
emperor, there is simply no reason to think our present drift into
robotic warfare will lead to peace.
The robotic weapons being created today are just that, weapons.
They are fitted into increasingly automated, integrated, networked
systems that gather and process “intelligence” to produce action
orders following plans and doctrines issued from on high. The
tactical officer increasingly consults a computer to learn the next
objective, estimate weapons effects and perhaps assess the risk of
killing civilians; after the action, the officer reports to the system,
which updates its model of the conflict.
As military systems are increasingly automated, and the human
role is progressively atomized, mechanized, and displaced, these
systems remain pitted against each other, embodying the same
contradictions of reason and purpose. As machines take over from
brains, they will sideline the hearts that whispered: Life is precious.
Artificial intelligence will know everything about correlations of
force; kill probabilities, stealth and counter-stealth, and perhaps
everything about the economic value of resources, the intricacies
of laws and treaties, protocols and codes of conduct, the theory of
games and the flow of information through networks. Yet it will
understand nothing about the purpose of any of this, nothing about
simply being human.
Probably the most certain reason why the AI warlords of the
future will not understand what we were trying to protect when we
created them is that we will not tell them. We will scrupulously
avoid corrupting their military discipline with any hint that, in some
cases, we might and should and probably would back down. That
we might learn not only that we lack the physical might to impose
our will on others, but that we were wrong to even try, or to want to.
Would we even know how to tell our machines when and why they
should stop fighting, propose or accept a cease-fire, or even withdraw
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in defeat, rather than lose more, and risk everything? Do we even
understand how to tell this to ourselves?
On the contrary, violence and especially war always represent
the failure of reason, the tearing and breakdown of community, and
negotiating directly with the primal chaos that civilization sought to
expel. Great job for a robot!
If ceding control to an automated war machine seems far removed
from military robots performing the dull, dirty and dangerous jobs
of today, and even from the possible next step of automatic target
selection and autonomous fire decision, it nevertheless represents the
logical destination of a program to outsource human responsibility
for making decisions about the use of violent force. I believe it
epitomizes the concern that underlies the widespread and almost
universal view that moving from today’s non-weapons military
robots and teleoperated lethal drones to fully autonomous weapons
is a step that we should never take – or, if ever, only reluctantly, with
great care, and only because it might be necessary or unavoidable.
We feel instinctively that the killer robot is no longer a human tool,
but has become an enemy of humanity; as depicted in Terminator,
a gleaming metal skeleton whose eyes glow with the fire of Hell. A
whiff of death lurks in every weapon, but the killer robot embodies
death as an animated Other, Death that walks, Death that pursues
each of us with a determination of its own.
The reason for banning autonomous weapons is to draw a bright
red line across a broad grey zone that lies between an out-of-control
future and us. Surely, the place to draw this line is at the point where
a machine is empowered to decide, by a mechanical process not
controlled or even fully understood by any of us, the use of force
against a human being. Because violence commits us, we must
generalize this to a ban on any autonomous initiation of violence,
lethal or nonlethal, against humans or against property, including
other machines. Finer details do matter, but what is essential is to
draw the line.
If we allow ourselves to cross this line, we will find ourselves
driven onward by the imperatives of an arms race. This is another
type of conflict process that we struggle to control, and crossing the
line already means losing that struggle. If we tell ourselves that we
will limit lethal autonomy with reasonable demands for Distinction
and Proportionality, we will find that the weapons demand to be
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freed, in order to confront, and if need be to fight, others of their
own kind.
We will increasingly risk the ignition of violence by the
unanticipated interactions of proliferating systems pitted in
confrontation with one another. The ever-increasing complexity of
such confrontations will far surpass the Cold War’s already dangerous
and unmanageable correlations of forces. Ensuring stability would be
a difficult engineering challenge, but the creators of these systems
will be teams in different nations working against each other. The
further we go, the more control we cede to machines, the harder
it will be to turn back, the more timid we will be to even consider
dismantling or tampering with the systems that guard us against the
other systems.
We risk being seduced, also, by the promise of imperial war
without risk to ourselves, punishing or subjugating others with
impunity as long as they do not have the same technical means to
use against us. If this could be successful, it would be monstrous
enough, but history shows that people do find ways of striking back,
and the technologies that would enable AWS are widely spread around
the globe. History also shows that imperialism leads to the clash of
empires. The norms that we set in our dealings with the weak are
the norms we will have to live with when we deal with the strong.
We can’t expect to enjoy the comforts of home as our robots fight
an endless stream of “asymmetrical” conflicts, when that is exactly
the sort of behavior which will conjure up a “peer competitor” to say
“You do it, why can’t we?”– and draw us into serious confrontation.

THE PRINCIPLE OF HUMANITY IN CONFLICT
We say “No to killer robots” because they pose a threat to
humanity. The threat is new and unanticipated in prior law or
philosophy. We cannot derive our opposition from the principles of
just war theory or the codes of international humanitarian law. We
need to declare new principles.
Here is an attempt to formulate a set of principles that address
the threat from autonomous weapons. I do not claim that this is the
final formulation. I do not claim that the wording here is perfect.
I do not claim to have distilled a mathematically minimal set of
independent principles. Rather, these principles are interlocking,
partially redundant, mutually reflecting, mutually referential, and
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mutually reinforcing. Together, they can be referred to as the Principle
of Humanity in Conflict, unless you have a better name.
In the literature on IHL/LOAC, the principle that in the conduct
of war we must not be needlessly cruel, inflict unnecessary suffering,
or make use of weapons that are inherently inhumane, is sometimes
called the Principle of Humanity. This set of principles can be seen
as an expanded Principle of Humanity.

HUMAN CONTROL
Any use of violent force, whether lethal or sub-lethal, against
the body of a human being, or to oppose the will of a human being,
must be fully under human control. If violence is initiated, it must
be the decision of a human being.
Hence it is unacceptable for machines to control, determine
(e.g. by the narrowing of options), or decide upon the application of
violent force. This applies whether the target is a human or another
machine; we cannot just turn robots loose to fight other robots as a
proxy for our conflicts.

HUMAN RESPONSIBILITY
We must hold ourselves responsible for the decision to use
violent force, and cannot delegate that responsibility to machines.
At least one person (a human person), and preferably exactly one
(e.g. a commanding officer), must be accountable for each decision to
use violent force against a particular person or object at a particular
time and place.
Where data has been recorded pertaining to the circumstances
of such decisions, it must be retained and made available for judicial
review.
A human commander cannot accept responsibility, a priori, for
the individual violent actions of autonomous weapons which will
occur in circumstances which cannot be fully anticipated; this would
be a mere pretense of responsibility, to hide the fact of irresponsibility.
To authorize the use of autonomous weapons only within certain
boundaries of space and time, or within a certain conflict, would not
create an exception to this principle.
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HUMAN DIGNITY
It is a human right not to be killed on the decision of machines,
nor to be subjected to violent force or pain on the decision of
machines, nor to be threatened with violent force, pain or death as a
form of coercion on the decision of machines, nor to be ruled in the
conduct of life through the agency of overseeing machines that may
decide the use of force as coercion.

HUMAN SOVEREIGNTY
Humanity is, and must remain, sovereign. Threats to human
sovereignty, and security, include the process of conflict that arises
between us, and with which we struggle to retain or regain control.
Externalizing that process in an autonomous technology would make
it ever more difficult to control, until finally we would have lost even
the ability to exert control.

THE PRINCIPLE OF HUMANITY IN CONFLICT
Here we mean, most fundamentally, the principle that conflict
is, and must remain, human. It is between us. When in conflict with
one another, we must not lose sight of our humanity (as is the case
when we are needlessly cruel or inhumane).
We must always try to resolve conflicts nonviolently. Violent
force, when unavoidable, must be used only in full respect for the
humanity of opponents and recognition of the gravity of the act
of killing (for we are all mortal). Taking arms against an opponent
always entails the possibility of killing, and of being killed (for none
of us is omnipotent).
Use of violent force can be accepted only in conflict between
human beings, and only then because, and only when, we have failed
to resolve the conflict nonviolently. Allowing machines to assume
control of the conduct of conflict, to use violence autonomously,
pitilessly and in contempt of the humanity that we share with our
opponents, would be inhumane, and inhuman.
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International criminal justice has seen an evolution of the
construction of notions of justice. At its inception, the concept of
justice was limited to the notion of accountability and punishment
of the offender. More recently, international criminal law discourse
embraces the rhetoric of “justice for victims”1. While in wars, the
principle of humanity stands for the notion that every individual
should be treated humanely in all circumstances, dealing with the
consequences of armed conflicts is connected with the principle of
humanity, which guides the conduct of war.
Dealing with the aftermath of armed conflicts and mass
victimisation imposes very hard questions regarding the kind of
response one ought to give to these crimes. Should international
crimes be countered with retribution, in the form of trial and
punishment of the offender(s), restoration and the reconciliation?
The aim of this article is to examine the theoretical dichotomy
of punishment and reparation, criminal and civil dimensions
of international criminal law, within the theme of the principle
of humanity, which underpins the present study. I thus start by
examining the different duties and rights in relation to reparation for
international crimes: the State’s duty to repair, the development of
an individual right to reparation and the evolution of international
law towards the construction of an individual duty to repair. I claim
that in line with the principle of humanity, international law has
1 See e.g. Statement of the ICC Deputy Prosecutor in the opening of the Prosecutor’s
case in Katanga and Chui, “ICC Cases and Opportunity for Communities in Ituri to
Come Together and Move Forward”, ICC-OTP-20080627-PR332), 27 June 2008.
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developed to recognize the duty to repair not only for States but also
for individual perpetrators of international crimes.

THE GENESIS OF INTERNATIONAL CRIMINAL LAW AND THE SHIFT
FROM STATE RESPONSIBILITY TO INDIVIDUAL ACCOUNTABILITY
To understand the theoretical framework that guided the
development of the doctrinal foundations of international criminal
law from its early existence, one needs to place the development of
international criminal law within the broader context of international
law at the time of its inception.
Modern international criminal law developed as a response to
the atrocities committed during the Second World War. Historically
speaking, one may wonder about the principle of humanity in light of
the atrocities committed. In the aftermath of the War, it became clear
that the international crimes perpetrated during the war needed to
be accounted for and that the punishment of individual perpetrators
was crucial for the reestablishment of the international legal order.
Making the State, an abstract entity solely responsible, without
reaching to those who individually perpetrated mass atrocities was
no longer desirable, acceptable, and was a disconnect with domestic
criminal law systems. At the wake of the end of the Second World War,
the framework for allocating responsibility in the international legal
order was focused on the State and the development of international
criminal law represented a shift from a State-centred approach2. For
many centuries, international law was concerned solely with interState matters, and the idea of individuals being a (passive) subject
of international law, standing trial and being inflicted punishment
would have been inconceivable within the traditional framework of
international law3.
In this sense, it can be said that the mere advent of international
criminal law represents a turning point in the conceptual framework
of international law. This paradigm is well illustrated by the famous
statement of the International Military Tribunal at Nuremberg
2 See generally, Hersch Lauterpacht, “The Law of Nations and the Punishment of
War Crimes”, 21 British Yearbook of International Law 58 (1944).
3 See e.g. the edition of 1912 of the L. Oppenheim treatsy on international law,
stating that “…the Law of Nations is a law between States, and … individuals
cannot be subjects of this law”, L. Oppenheim, International Law, § 292 (2nd ed.
1912). The later edition was modified to take into account the growing position of
individuals as subjects of international law.
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whereby “crimes against international law are committed by
men, not by abstract entities, and only by punishing individuals
who commit such crimes can the provisions of international law
be enforced.”4 This statement also demonstrates that, from its
inception, international criminal law has focused on the trial and
punishment of perpetrators, as a means to enforce international
law. It is perceived that individual accountability and punishment
informed the formative stages of international criminal law.
This can be explained by the need to hold individual perpetrators
accountable for their crimes, thus making the shift from State-based
responsibility for international wrongs to individual accountability
for international crimes, which marks the modern development
of international criminal law in parallel with the regime of State
responsibility. This shift from a State-based framework was not
however complete in dealing with the aftermath of conflicts, since
while individual perpetrators were held criminally accountable, civil
redress for victims of the crimes perpetrated during the War was left
to be resolved by inter-State agreements.5
Holding individual perpetrators accountable for international
crimes, rather than the States for which they acted, has put the
focus on prosecution and punishment of the offender, while moving
away from victims and civil redress. International criminal law at
its inception was concerned with addressing the limitations that the
system based on State responsibility afforded. The idea of redress
for victims of international crimes was thus not present at the
developmental stage of international criminal law6 and only gained
4 Trial of Major War Criminals before the International Military Tribunal,
Nuremberg, 14 November 1945-1 October 1946 (Nuremberg: International Military
Tribunal, 1947), p. 223.
5 Indeed, according to Ariel Colonomos and Andrea Armstrong: “[t]raditionally,
reparations were part of the framework of relations between nations following
a conflict and obligated the losing State to compensate damages incurred by its
opponents during the course of the war”, Ariel Colonomos and Andrea Armstrong,
“German Reparations to the Jews after World War II: A Turning Point in the History
of Reparations” in Handbook of Reparations, Pablo de Greiff (ed.), Oxford University
Press, 2006, p. 390. Cf. also Pierre d’Argent, Les Réparations de Guerre en Droit
International Public (Paris: LGDJ, 2002). Cf. Richard Lillich et al., International
Claims: Their Settlement by Lump-Sum Agreement, vol. I University Press of
Virginia, 1975.
6 See Conor McCarthy, “Victim Redress and International Criminal Justice:
Competing Paradigms, or Compatible Forms of Justice?”, Journal of International
Criminal Justice 10 (2012), p. 359, where the author concludes that “international
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relevance in the international criminal justice discourse more
recently, and more prominently with the advent of the ICC.
As such, international criminal law, in its first phase, solidified
the foundation of a system based on individual accountability and
punishment, as opposed to collective responsibility. This dichotomy
was explained by Hans Kelsen in the following terms:
the difference between the punishment provided by national
law and the specific sanctions of international law… consists
of the fact that punishment in criminal law constitutes
individual responsibility, whereas the specific sanctions of
international law constitute collective responsibility.7

The reliance on the criminal accountability of individual
perpetrators, as opposed to a framework that included criminal
accountability and victim redress (or a mix of criminal and civil
dimensions), in the shaping of the architecture of international
criminal law at its formative stages can be understood in the context
of the position of the individual as a subject of international law. The
battle of that time was to pierce the veil of the State, in order to be
able to put on trial the individuals responsible for the atrocities of
the Second World War.8 Thus, at its inception, international criminal
justice was focused on a criminal dimension.
In that sense, Hersch Lauterpacht warned of the risks of
continuing to hold a purely State-centred approach: “[t]here is little
hope for international law if an individual, acting as an organ of the
state, can in violation of international law, effectively shelter behind the
abstract and artificial notion of the state.”9 The idea that individuals
should not be shielded by the State’s responsibility for certain acts,
which were ultimately performed by individuals, was the necessary
criminal law was conceptualized as a system of law little concerned with victims but
rather one which was concerned with perpetrators and the enforcement of the rules
of international law itself.”
7 Hans Kelsen, “Collective and Individual Responsibility in International Law
with Particular Regard to the Punishment of War Criminals”, 31 California Law
Review 530 (1943).
8 Even prior to the Second World War, John Westlake had stated that “the same
tone of thought will again be evil if it allows us to forget that … the action of
our State is that of ourselves”, L. Oppenheim (ed.), The Collected Papers of John
Westlake on Public International Law, Cambridge University Press, 1914, p. 411.
9 Hersch Lauterpacht, “Règles générales du droit de la paix”, 62 Recueil des Cours
(1937) 95, p. 351 (translation).
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rationale to shift from purely State responsibility to a system that
includes individuals’ accountability for international crimes, thus
sometimes creating a system of concurrent State responsibility and
individual criminal liability for certain international acts10. Thus, the
focus on retribution and punishment of the perpetrator, in contrast
with reparations, at this early stage of international criminal law can
be explained by the idea that “[individual] punishment, in contrast
to [interstate] reparation, satisfies … the need for guarantees against
future infractions of the law.”11
As it can be seen, the dogma of State sovereignty remained as
far as reparations for victims were concerned: if there was any claim
for reparation from an individual victim, it was for the sovereign
State to “represent” their interests, and reparations for international
crimes were to be sought from States; in other words, victim redress
for international crimes was centred on a State-based approach12.
In sum, with the advent of international criminal law individuals
could be criminally prosecuted on their personal capacity. This was a
passive role for individuals in international law, they were the object
of prosecutions; at this point in history (at the wake of the Second
World War and the development of international criminal law in the
10 In fact, there is relevant scholarship that discusses the concurrence between
State responsibility and individual accountability for international crimes. For
examples of when such concurrent responsibility may occur, see Andre Nollkaemper,
“Concurrence between individual responsibility and state responsibility in
international law”, 52.3 International and Comparative Law Quarterly (2003), 615640, who cites emerging working in this field: Pierre-Marie Dupuy, “International
Criminal Responsibility of the Individual and International Responsibility of the
State”, in A Cassese, P Gaeta, and JRWD Jones (eds), The Rome Statute of the
International Criminal Court: A Commentary (Oxford: Oxford University Press,
2002), 1085-1100; Hazel Fox, “The International Court of Justice’s Treatment of
Acts of the State and in Particular the Attribution of Acts of Individuals to States”
in Nisuke Ando et al, Liber Amicorum Judge Shigeru Oda (The Hague: Kluwer
Law International, 2002) 147; Marina Spinedi, ‘State Responsibility v Individual
Responsibility for International Crimes: Tertium Non Datu’, 13 EJIL (2002) 895;
M Evans, ‘International Wrongs and National Jurisdiction’, in Evans (ed), Remedies
in InternationalLaw: The Institutional Dilemma (Oxford: Hart, 1998) 173; 0tto
Triffterer, ‘Prosecution of States for Crimes of State’, 67 Revue Internationalede
Droit Penal(1996) 341.
11 Hersch Lauterpacht, “Règles générales du droit de la paix”, 62 Recueil des Cours
(1937) 95, p. 352 (translation).
12 Ariel Colonomos and Andrea Armstrong, “German Reparations to the Jews
after World War II: A Turning Point in the History of Reparations” in Handbook of
Reparations, Pablo de Greiff (ed.), Oxford University Press, 2006, p. 390.
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XXth century) individuals could not yet play an active role, separate
from its State of origin, to claim reparations for himself/herself in
international law. As Connor McCarthy sums it up, “international
criminal law was concerned primarily with perpetrators and the
enforcement of the rules of international law itself”.13
Thus, international criminal law, as it was originally developed,
was concerned with a criminal dimension; the civil dimension,
that is the dimension concerning reparation for victims, was not
included, whereas, as it shall be further developed next, reparation
for victims, followed a State-based approach. This paradigm that was
true from the conception of international law begs the questions:
does a mixture of criminal and civil makes sense at the international
level? Is it working, is it a desirable model and if so, why?

PAVING THE WAY TO REPARATION FOR MASS CRIMES: OVERVIEW
OF THE LEGAL DUTY OF REPARATIONS UNDER INTERNATIONAL
LAW
Reparations for victims of international crimes rely on two
premises: on the one hand, the right to reparation, and on the other,
the legal duty to provide reparation. Two questions underpin this
analysis: who bears the legal duty of reparation (i.e. the State, the
individual or both?) and to whom is the reparation owed (i.e. to
individuals or to the State)? In relation to the latter, a question to
be addressed is whether the individual (victim) has a legal right to
reparation under international law. And importantly, does this by
implication create an international obligation on individuals rather
than States to repair? As it shall be further discussed, individuals’
right to reparation developed under international law creating a legal
duty on States to repair. Modern international criminal law proposes
an individualized approach to reparations, which creates a legal
duty for individuals to provide reparation. Is this not a mismatch
with the collective nature of international crimes? This article
claims that it is not necessarily so. Just like State, responsibility and
individual criminal accountability are not mutually exclusive, State
responsibility and individual liability concerning reparations need
not necessarily be either.
13 Conor McCarthy, Reparations and Victim Support in the International Criminal
Court, Cambridge University Press, 2012, p. 43.
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Alongside the development and solidification of international
criminal law procedures, victim redress mechanisms have developed
in other fields of international law, slowly giving rise to an individual
right to reparation for international wrongs, including human rights
violations and international crimes. In order to better understand
the shift from a purely retribution-oriented international criminal
justice to a system which has a more active role for victims, including
the right to seek reparations within the international criminal
proceedings, it is crucial to review the wider legal framework14 and the
development of legal redress for victims of armed conflict specifically
in two areas closely linked to international criminal law which
relate to the duty of reparation imposed on the State rather than
the individual): international human rights law and international
humanitarian law.
In this prism, this section first dwells upon the broad and
somewhat abstract question of the purpose of reparations, to then
inquire into the right to reparation in relation to States’ duty to
provide reparations under international law. Then I briefly overview
the right of reparation in these two fields of international law closely
linked with international criminal law, to then finally engage in
a theoretical discussion of the relationship between theories of
punishment and reparation.

1. The purpose of reparations
It goes without saying that reparations may serve varied
purposes and thus be based on different theoretical underpinnings15.
A common purpose of reparations is that of remedial justice, in order
to correct the wrong done and rectify injustice by restoring the status
quo ante. As Professor Dinah Shelton puts it, this rationale “appears

14 Theoretical questions pertain to the genesis of the right to reparation under
the different fields of international law and the purpose of reparation to the
victims. Normative questions relate to how civil redress should develop in areas
of international law that pertain to the regulation of the conduct of individuals
(international humanitarian law) or the unlawful consequences thereof
(international criminal law). Practical questions relate to the enforcement of the
right to reparation.
15 This article is not aimed at examining or discussing the purpose of reparations
specifically in international criminal law.
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to be the basis for most international decisions on reparations,
including the Chorzów Factory case”16.
Reparations could also serve as a form of retribution, to punish
the offender and deter the wrong conduct17. Under this theoretical
explanation, the form and extent of reparations could bring about
a deterrent factor in future wrongdoing. In this sense, reparations
can include a form of punitive damages and in a way it could bridge
criminal (sanctions) and civil (restoration) dimensions. Another
purpose of reparation speaks to restoration of victims and affected
communities. The goal in this perspective would be to reconcile and
restore, as well as induce positive future behaviour.18
Some aspects of this overview of theories and purposes of
reparations are worth emphasizing. First, it may be noted that the
system of reparations could be different depending on its context, the
society where it is applied or the purpose it is devised to achieve. These
questions shed light on the interconnectedness between victims and
offenders, and the community in which they may belong. When a
wrongful act is committed (e.g., a crime) various relationships are
broken, values shattered and the situation that existed before the
wrongful conduct is no longer in place.
Thus, the theoretical framework of the purpose of reparations
evidences, in my view, the tight relationship between crimes (a
wrongful conduct) and civil redress (reparation), offenders and victims,
the past and the future. It also exposes, in my view, the weaknesses
of a nuclear treatment of international law, the compartmentalised
study of different doctrines, in parallel, and with different aims, even
though in essence they often pertain to the same conduct.
In the same line of reasoning, a broader question pertains to
the consideration of international law and international justice: if
different disciplines of international law do not interact and feed off
16 See generally, Dinah Shelton, “Righting Wrongs: Reparations in the Articles on
State Responsibility”, 96 American Journal of International Law.
17 See Antônio A. Cançado Trindade, International Law for Humankind: Towards
a New Jus Gentium, Nijhoff, 2010, p. 371.
18 See generally on theories of restorative justice: Daniel W. Van Ness & Karen
Heetderks Strong, Restoring Justice (2002); Burying The Past: Making Peace And
Doing Justice After Civil Conflict (Nigel Bigger Ed., 2001); Restorative Justice And
Civil Society (Heather Strang & John Braithwaite Eds., 2001); Gerry Johnstone,
Restorative Justice: Ideas, Values, Debates (2002); Daniel W. Van Ness & Karen
Heetderks Strong, Restoring Justice (2002).
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of each other, in a synergetic communication, the ultimate goal of
justice may not be fully achieved. As Judge Cançado Trindade puts it,
While an international tribunal of human rights (such as the
European and Inter-American Courts, and more recently, the
African Court) cannot determine the international criminal
responsibility of the individual, and an international criminal
tribunal (such as the ad hoc International Criminal Tribunals
for the Former Yugoslavia [ICTFY] and for Rwanda [ICTR],
and the ICC) cannot determine the responsibility of the State,
impunity is most likely bound to persist, being only partially
sanctioned by one and the other19.

2. State responsibility and the duty of reparation in international
law
The duty of reparation for an internationally wrongful act is
a well-established principle of international law20. While much
has been written on the right of States to obtain reparation21, the
focus of this study rests on victims of international crimes, thus on
reparation for the benefit of individuals.
The principle underlying the legal duty to make reparation is
simple: every breach of an international obligation carries with it
a duty to repair the harm caused by the breach22. Such right has
been confirmed in a number of international instruments and
19 See Antônio A. Cançado Trindade, International Law for Humankind: Towards
a New Jus Gentium, Nijhoff, 2010, p. 371.
20 See e.g. on the duty to reparation for wrongful conduct under international law,
P. Fauchille, Traité de Droit international public, vol. I-Part I, Paris, Libr. A. Rousseau
Éd., 1922, p. 515; L. Reitzer, La réparation comme conséquence de l’acte illicite en
Droit international, Paris, Libr. Rec. Sirey, 1938, p. 30; J. Personnaz, La réparation
du préjudice en Droit international public, Paris, Libr. Rec. Sirey, 1939, pp. 53-60; H.
Accioly, “Principes généraux de la responsabilité internationale d’après la doctrine et
la jurisprudence”, 96 Recueil des Cours de l’Académie de Droit International de La
Haye (1953) p. 415.
21 See e.g., C. Dominicé, Observations sur les droits de l’Etat victime d’un fait
internationalement illicite, dans: Droit international 2, par C. Dominicé. Paris:
Pedone, 1982, pp. 1-70; F.V. García-Amador, The changing law of international
claims, New York [etc.]: Oceana, 1984. F.V. García Amador, Principios de derecho
internacional que rigen la responsabilidad: análisis crítico de la concepción
tradicional, Madrid: Escuela de funcionarios internacionales, 1963.
22 See Dinah Shelton, “Righting Wrongs: Reparations in the Articles on State
Responsibility”, 96 American Journal of International Law, p. 835.
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jurisprudence of international and regional courts23. It has been
crystallized in an often-cited passage by the Permanent Court of
International Justice, in the Charzów Factory Judgment, wherein it
stated that:
The essential principle contained in the actual notion of an
illegal act... is that reparation must, so far as possible, wipeout all the consequences of the illegal act and re-establish
the situation which would, in all probability, have existed if
that act had not been committed. Restitution in kind, or, if
this is not possible, payment of a sum corresponding to the
value which a restitution in kind would bear; the award, if
need be, of damages for loss sustained which would not be
covered by restitution in kind or payment in place of it–such
are the principles which should serve to determine the amount
of compensation due for an act contrary to international law24.

It is further stated in the same case that: “It is a principle of
international law, and even a general conception of the law, that any
breach of an engagement involves an obligation to make reparation…
Reparation is the indispensable complement of a failure to apply a
convention, and there is no necessity for this to be stated in the
convention itself”25.
This traditional conception of reparation has been applied in
the jurisprudence of many international courts and tribunals such

23 This study examines the question of reparation from the perspective of the
victims’ right to obtain reparation and not the State or the offender’s duty to provide
reparation.
24 Factory at Chorzów, Jurisdiction, Judgment Nº. 8, 1927, P.C.I.J., Series A, nº.
17, p. 29.
25 Factory at Chorzów, ibid., (Merits); see also PCIJ Statute, Article 36, which
states that “the States Parties to the present Statute may at any time declare that
they recognize as compulsory ipso facto and without special agreement, in relation
to any other state accepting the same obligation, the jurisdiction of the Court in all
legal disputes concerning: … (d) the nature or extent of the reparation to be made
for the breach of an international obligation”. Article 36 of the ICJ Statute is written
similarly.
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as the International Court of Justice26, other international courts27,
including regional human rights courts and other human rights
bodies,28 arbitral tribunals29 and claims tribunals and commissions30.
The principle of a State’s duty of reparation for international
wrongful acts (including international crimes) has also been explicitly
recognized in Article 31 of the 2001 International Law Commission
Articles, which reads as follows: “[t]he responsible State is under
26 Reparation for Injuries Suffered in the Service of the United Nations, Advisory
Opinion, I.C.J. Reports 1949, p. 184; GabĀíkovo-Nagymaros Project (Hungary/
Slovakia), Judgment, I.C.J. Reports 1997, p. 81, para. 152; Avena and Other
Mexican Nationals (Mexico v. United States of America), Judgment, I.C.J. Reports
2004 (I), p. 59, para. 119; Legal Consequences of the Construction of a Wall in the
Occupied Palestinian Territory, Advisory Opinion, I.C.J. Reports 2004 (I), p. 198,
para. 152; Armed Activities on the Territory of the Congo (Democratic Republic of
the Congo v. Uganda), Judgment, I.C.J. Reports 2005, p. 257, para. 259; Application
of the Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v. Serbia and Montenegro), Judgment, I.C.J. Reports 2007,
pp. 232-233, para. 460; Pulp Mills on the River Uruguay (Argentina v. Uruguay),
Judgment of 20 April 2010, p. 77, paras. 273-274; Ahmadou Sadio Diallo (Republic
of Guinea v. Democratic Republic of the Congo), Judgment of 30 November 2010,
p. 48, para. 161.
27 See, for example, M/V “Saiga” (Nº. 2) (Saint Vincent and the Grenadines v.
Guinea), Judgment, I.T.L.O.S. Reports 1999, para. 170.
28 See, for example, Velásquez-Rodríguez v. Honduras, Merits, Judgment of 29
July 1988, I.A.Ct.H.R., Series C, Nº. 4, para. 174; see also Papamichalopoulos
and Others v. Greece, Application Nº. 14556/89, Judgment of 31 October 1995,
E.Ct.H.R., Series A, Nº. 330-B, para. 36.
29 See, for example, LG&E Energy Corp., LG&E Capital Corp., LG&E
International Inc. v. Argentine Republic, Case Nº. ARB/02/1, Award of
25 July 2007, I.C.S.I.D., available at <http://icsid.worldbank.org/ICSID/
FrontServlet?requestType=CasesRH&actionVal=showDoc&docId=DC786_
En&caseId=C208> (accessed 15 February 2012), para. 31; ADC Affiliate Limited
and ADC & ADMC Management Limited v. Republic of Hungary, Case Nº.
ARB/03/16, Award of 2 October 2006, I.C.S.I.D., para. 484.
30 See, for example, Final Award, Eritrea’s Damages Claims Between the State of
Eritrea and the Federal Democratic Republic of Ethiopia, 17 August 2009, EritreaEthiopia Claims Commission, available at <http://www.pca-cpa.org/upload/files/
ER%20Final%20Damages%20Award%20complete.pdf> (accessed 12 January
2012), pp. 7-8, para. 24; Final Award, Ethiopia’s Damages Claims Between the
State of Eritrea and the Federal Democratic Republic of Ethiopia, 17 August 2009,
Eritrea-Ethiopia Claims Commission, available at <http://www.pca-cpa.org/upload/
files/ET%20Final%20Damages%20Award%20complete.pdf> (accessed 12 January
2012), p. 8, para. 24; Amoco International Finance Corporation v. The Islamic
Republic of Iran et al., Partial Award Nº. 310-56-3 of 14 July 1987, 15 Iran-United
States Claims Tribunal Reports 189, paras. 189-206.
THE PRINCIPLE OF HUMANITY AND THE SA
F EEGRUEASRPDE COTF FTOHRE HHUUM
MAANN DP IEGRNSIOT N
TH
Y

267

an obligation to make full reparation for the injury caused by the
internationally wrongful act”31.
The State’s duty of reparation for a wrongful act has also been
explained in numerous works of learned jurists. As Anzilotti posed it:
“La violation de l’ordre juridique international commise par un État
soumis à cet ordre donne ainsi naissance à un devoir de réparation,
qui consiste en général dans le rétablissement de l’ordre juridique
troublé.”32
The International Court of Justice clarified in the Avena and
Other Mexican Nationals case that “[w]hat constitutes ‘reparation
in an adequate form’ clearly varies depending upon the concrete
circumstances surrounding each case and the precise nature and
scope of the injury, since the question has to be examined from
the viewpoint of what is the ‘reparation in an adequate form’ that
corresponds to the injury.”33

3. International human rights law and the development of
individual victims’ redress
As we have seen above, the early stages of international
criminal law in the XXth century was focused on prosecution
and punishment. Other areas of international law developed
alongside international criminal law, which had some impact on
the development of reparations for victims of conflicts. The most
significant development in this area, in our view, was the advent
of international human rights law, which through its mechanisms
empowered victims to seek and obtain reparations from their State
for violations of their rights.
The advent of international human rights law has provided
avenues for individuals to seek reparations for acts committed by
their State of origin.34 It has significantly expanded the possibility for
31 Paragraph 2 of Article 31 defines “injury” as: “any damage, whether material or
moral, caused by the internationally wrongful act of a State”.
32 Dionisio Anzilotti, “La responsabilité internationale des États a raison des
dommages soufferts par des étrangers”, Revue générale de droit international public,
p. 13.
33 Avena and Other Mexican Nationals (Mexico v. United States of America),
Judgment, I.C.J. Reports 2004 (I), p. 59, para. 119; see also Pulp Mills on the River
Uruguay (Argentina v. Uruguay), Judgment of 20 April 2010, p. 77, para. 273.
34 Cf. R. Pisillo Mazzeschi, “International Obligations to Provide for Reparation
Claims”, in A. Randelzhofer and C. Tomuschat (eds.), State Responsibility and the
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individuals to seek and obtain redress. The trailblazing instrument
was the Universal Declaration of Human Rights,35 which then
prompted many other similar instruments.36 The right of victims to
seek and obtain remedy has been codified in human rights treaties
and instruments. It has also been firmly reiterated and expanded
upon by international jurisprudence.37 The European Convention on
Human Rights,38 the American Convention on Human Rights,39 and
the Optional Protocol to the African Charter establishing an African
Court of Human Rights,40 provide their Courts the possibility of
awarding reparation for violations of a conventional right.
The Inter-American Court of Human Rights has interpreted
the individual’s right to a remedy as stated in Article 25 of the
American Convention on Human Rights as requiring States to
provide reparation to individuals who suffered a violation of the
Convention. Importantly, the Court has held that a State which
violates the Convention is under a “duty to make reparation and to
Individual – Reparations in Instances of Grave Violations of Human Rights (The
Hague/London/ Boston: Kluwer, 1999, 149).
35 Proclaimed by General Assembly Resolution 217A(III), 10 December 1948.
36 See generally, e.g. Universal Declaration of Human Rights (Art. 8); the
International Covenant on Civil and Political Rights (art. 2(3), 9(5) and 14(6)); the
International Convention on the Elimination of All Forms of Racial Discrimination
(art. 6); the Convention of the Rights of the Child (art. 39); the Convention against
Torture and other forms of Cruel, Inhuman and Degrading Treatment (art. 14); the
European Convention on Human Rights (art. 5(5), 13 and 41); the Inter-American
Convention on Human Rights (art. 25, 68 and 63(1)); the African Charter of Human
and Peoples’ Rights (art. 21(2)).
37 See e.g., Velásquez Rodríguez Case, Inter-American Court of Human Rights,
Serial C, No 4 (1989), par. 174. See also Papamichalopoulos v. Greece, E.C.H.R.
Serial A, No 330-B (1995), p. 36. See e.g. Rodriquez v. Uruguay (322/88), CCPR/
C/51/D/322/1988 (1994); 2 IHRR 12 (1995); Blancov v. Nicaragua (328/88), CCPR/
C/51/D/328/1988 (1994); 2 IHRR 123 (1995); and Bautista de Arellana v. Columbia
(563/93), CCPR/C/55/D/563/1993 (1995); 3 IHRR 315 (1996). The most impressive
and significant jurisprudence on reparations in international human rights law has
been developed by the Inter-American Court of Human Rights.
38 European convention for the Protection of Human Rights and Fundamental
Freedoms, 4 November 1950, entry into force 3 September 1953, CETS Nº. 5, as
amended by Protocol 11 CETS Nº. 155, 11 May 1994, entry into force 1 November
1998.
39 American Convention on Human Rights, 22 November 1969, entry into force
18 July 1978, 114 UNTS 123.
40 Protocol to the African Charter on Human and Peoples’ rights on the
Establishment of an African Court on Human and Peoples’ Rights, 9 June 1998,
entry into force 25 January 2004, OAU/LEG/MIN/AFCHPR/PROT.1 rev.2 (1997).
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have the consequences of the violation remedied.”41 The European
Court of Human Rights, for its part, has taken a more timid
approach to reparations. In its jurisprudence, the Court repeatedly
refers to the provision of compensation “where appropriate”.42
The jurisprudence of both Courts, and especially that of the InterAmerican Court of Human Rights, may provide insightful guidance
as to the examination of reparations in other fields of international
law, particularly in international criminal law.
Beyond the jurisprudence of regional human rights Courts,
there were other important developments in this field, in the
form of soft law. Already in 1985, the United Nations adopted the
Declaration of Basic Principles of Justice for Victims of Crime and
Abuse of Power,43 whereby the right of victims to obtain reparation
was emphasised. The focus of this Declaration was on reparation
to victims of domestic crimes.44 Subsequently, another instrument
was adopted by the United Nations General Assembly: the Basic
Principles and guidelines on the right to a remedy and reparation
for victims of gross violations of international human rights law
and international humanitarian law.45 The right of victims of gross
violations of international human rights law or serious violations of
international humanitarian law to obtain reparation was enunciated
in its Article 15, pursuant to which:
In accordance with its domestic laws and international legal
obligations, a State shall provide reparation to victims for
acts or omissions which can be attributed to the State and
constitute gross violations of international human rights law
or serious violations of international humanitarian law.

Other recent documents have also affirmed victims’ right to
receive reparation. For example, the Report of the International
Commission of Inquiry on Darfur to the United Nations SecretaryGeneral concluded that, on the basis of human rights law,
41 Baldeón-García v. Peru, Merits, Reparations and Costs, 6 April 2006, Series C
Nº. 147, para. 147.
42 See Aydin v. Turkey, Merits, Grand Chamber, 25 September 1997, 25 EHRR
251, para. 103.
43 GA Res. 40/34, 29 Nov 1985.
44 Cherif Bassiouni, “International Recognition of Victims’ Rights”, 6 Human
Rights Law Review 2, pp. 203-279.
45 GA Res. A/RES/60/147, 16 Dec 2005.
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the proposition is warranted that at present, whenever a gross
breach of human rights is committed which also amounts to
an international crime, customary international law not only
provides for the criminal liability of the individuals who have
committed that breach, but also imposes an obligation on
States of which the perpetrators are nationals, or for which
they acted as de jure or de facto organs, to make reparation
(including compensation) for the damage made.46

This brief analysis demonstrates that reparation for victims
of conflicts has been receiving growing attention in international
human rights law.47 The concept of individual redress for victims of
armed conflict is not as alien as it used to be before the development
of international human rights law.
Be that as it may, it remains that, in spite of the impressive
number of instruments providing for the possibility of seeking a
remedy, as discussed above, there remains a large gap whereby
individuals cannot obtain redress through international human
rights mechanisms.
International human rights law is built upon the premise of
State responsibility for violations of rights recognized under a certain
instrument. This explains two limitations of international human
rights law for the award of reparations to individual victims of
international wrongful acts. The first limitation concerns the fact
that victims cannot, under international human rights mechanisms,
obtain reparation from individual perpetrators, a State having to be
involved in the violation. As it is widely known, many international
crimes are committed by armed opposition groups, and thus,
because the State in question is not held accountable, the individual
victim cannot use the mechanism of the international human rights
system.
The second limitation which stems from this premise is that for
a Court to award reparation to victims, there needs to be a violation
of the rights recognized in the basic human right instrument of
46 Report of the International Commission of Inquiry on Darfur to the United
Nations Secretary-General, para. 598.
47 Jurisprudence of regional human rights Courts provide examples of awards of
reparation in relation to armed conflicts. In the European Court of Human Rights,
e.g.: Khatsiyeva et al. v. Russia, Merits, 17 January 2008, unreported, Application
Nº. 5108/02, para. 139; Varnava et al. v. Turkey, Merits, Grand Chamber, 18
September 2009, unreported, Application Nº. 16064/90.
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that Court (i.e. the European Convention on Human Rights or the
American Convention on Human Rights) and the State against
whom reparation is sought must have acceded to the convention.
Finally, the question of extraterritorial application of human rights
restricts the possibility of victims of international armed conflicts to
seek redress under international human rights law.48
Thus, as it can be seen, international human rights has provided
an important avenue for victims of violations of their human rights
(and victims of armed conflicts) to seek redress, albeit it does not
encompass all victims of violations. This is an interesting point
to bear in mind for a later discussion of the appropriateness of a
mechanism for individual redress within the realm of international
criminal law.

4. International humanitarian law: reparation and its enforcement
In this section, the present article examines reparations
for violations of international humanitarian law, within the
same perspective of the broader framework of victim redress in
different fields of international law, and examines the possibilities
and limitations of provisions of reparation under international
humanitarian law.
Victims’ individual right to reparation under international
humanitarian law is a topic of much debate in the legal doctrine.49 In
our view, it is clear that there exists an obligation to make reparation
stemming from texts of international humanitarian law,50 as it will
48 On this question, see generally, Marko Milanovic, “From Compromise to
Principles: Clarifying the Concept of State Jurisdiction in Human Rights Treaties”,
8 Human Rights Law Review 411 (2008).
49 See e.g., F. Kalshoven, “State Responsibility for Warlike Acts of the Armed
forces”, 40 International and Comparative Law Quarterly 827 (1991); C.
Greenwood, “International Humanitarian Law (Laws of War)”, in F. Kalshoven (ed.),
The Centennial of the First International Peace Conference, Kluwer, 2000, at 250.
50 Draft Articles on State Responsibility, Article 31; Second Protocol to the
Hague Convention for the Protection of Cultural Property, Article 38; First Geneva
Convention, Article 51; Second Geneva Convention, Article 52; Third Geneva
Convention, Article 131; Fourth Geneva Convention, Article 148; cf., Rule 150
of the ICRC Rules on Customary International Humanitarian Law: “A State
responsible for violations of international humanitarian law is required to make
full reparation for the loss or injury caused.”. As to examples of treaty provisions in
international humanitarian law that establish an obligation to provide reparation
for breaches, Article 3 of the Hague Convention Nº. IV of 1907 states that: “A
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be further expanded upon below. The controversy however hinges
upon whether victims of international humanitarian law violations
can claim reparation directly from the offender.51
In relation to armed conflicts, both international human rights
law and international humanitarian law may be applicable, the
latter being the lex specialis.52 In the present article of this study
we overview provisions relating to reparations for humanitarian
law violations overview the question concerning the beneficiaries
of reparation for international humanitarian law violations.53 The
present article does not aim at an extensive analysis of reparations
under international humanitarian law.54
A study by the International law Association addressing the
question of reparations for victims of armed conflict devotes some
belligerent party which violates the provisions of the said Regulations shall, if the
case demands, be liable to pay compensation. It shall be responsible for all acts
committed by persons forming part of its armed forces.” Similarly, Article 91 of
Additional Protocol I of 1977 states that: “A party to the conflict which violates
the provisions of the Conventions or of this Protocol shall, if the case demands, be
liable to pay compensation. It shall be responsible for all acts committed by persons
forming part of its armed forces.”
51 See e.g., C. McCarthy, “Victim Redress and International criminal Justice:
Competing Paradigms, or Compatible Forms of Justice?”, 10 Journal of International
Criminal Justice (2012), pp. 351-372, at p. 356 (note 19).
52 Cf. Legal Consequences of the Construction of a Wall in the Occupied Palestinian
Territory (Advisory Opinion), ICJ Reports 136 (2004), p. 178.
53 See Georges Abi-Saab, The Specificities of Humanitarian Law, in C. Swinarski
(ed.), “Studies and Essays of International Humanitarian Law and the Red Cross
Principles in Honour of Jean Pictet”, ICRC, Geneva/ The Hague, 1984, p. 269,
where it is argued that international humanitarian law’s objective goes “beyond
the inter-state levels and [reaches] for the level of the real (or ultimate) beneficiaries
of humanitarian protection, i.e. individuals and groups of individuals”. See also,
Theodor Meron, “The Humanization of Humanitarian Law”, 94 American Journal
of International Law 2000, pp. 239-278.
54 See generally as to this question: Veronika Bílková, “Victims of War and Their
Right to Reparation for Violations of International Humanitarian Law” 4 Mickolc
Journal of International law 2, pp. 1-11 / 2007; Christian Tomuschat, “Reparation in
Favour of Individual Victims of Gross Violations of Human Rights and International
Humanitarian Law”, in Promoting Justice, Human Rights and Conflict Resolution
through International Law, Marcelo G. Kohen (ed.), Nijhoff; Rainer Hofmann,
“Victims of Violations of International Humanitarian Law: do they have an Individual
Right to Reparation against States under International Law?” in Common Values
in International Law: Essays in Honour of Christian Tomuschat, 2006; EmanuelaChiarra Gillard, “Reparation for violations of international humanitarian law”, 85
International review of the Red Cross (2003), pp. 529-553.
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attention to the conceptualisation of “victims”55 for purposes of the
application of the principles proclaimed therein:
1. For the purposes of this Declaration, the term ‘victim’
means natural or legal persons who have suffered harm as a
result of a violation of the rules of international law applicable
in armed conflict.
2. This provision is without prejudice to the right of other
persons – in particular those in a family or civil law relationship
to the victim – to submit a claim on behalf of victims provided
that there is a legal interest therein. This may be the case
where the victim is a minor child, incapacitated or otherwise
unable to claim reparation.56

According to this conception of “victims”, there must be
(1) a violation of international law applicable in armed conflicts; (2) a
harm must have been suffered; (3) there must be a link between the
harm suffered and the violation of the international law applicable in
armed conflict.57 It has been argued that international humanitarian
law ensures the protection and assistance to individuals that are
victims of an armed conflict but when that same individual becomes
a victim of a violation of international humanitarian law, the
protection given by this field of the international law does not seem
sufficient.58
Delving into the provisions that pertain to reparations for
violations of international humanitarian law, as far as international
armed conflicts are concerned, Article 3 of The Hague Convention
IV provides that:

55 The word “victim” does not appear in all instruments of IHL. For example, the
Geneva Conventions and other treaties do not mention the word “victim” in contrast
with the Additional Protocol to the Geneva Conventions of 12 August 1949, and
Relating to the Protection of Victims of International Armed Conflicts, of 8 June
1977 and the Additional Protocol to the Geneva Conventions of 12 August 1949,
and Relating to the Protection of Victims of Non-International Armed Conflicts.
56 International Law Association, Remedies for Victims of Armed Conflict, 74
International Law Association Report Conference 291, 2010, Article 4, p. 302.
57 See commentary to: International Law Association, Remedies for Victims of
Armed Conflict, 74 International Law Association Report Conference 291, 2010,
Article 4, p. 302.
58 Liesbeth Zegveld, Remedies for Victims of Violations of International
Humanitarian Law, 85 International Review of the Red Cross, 2003, pp. 497-526.
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A belligerent party which violates the provisions of the
[annexed] Regulations shall, if the case demands, be liable to
pay compensation. It shall be responsible for all acts committed
by persons forming part of its armed forces.59

This same obligation appears in Article 91 of Additional
Protocol I to the Geneva Conventions (concerning violations of the
Additional Protocol or of the Geneva Conventions of 1949).60 The
duty to make reparation for violations of international humanitarian
law is also stated in Article 38 of the Second Protocol to the Hague
Convention for the Protection of Cultural Property, and it is implied
in the four Geneva Conventions of 1949, whereby States cannot
absolve themselves for liability incurred in respect of grave breaches:
First Geneva Convention, Article 51; Second Geneva Convention,
Article 52; Third Geneva Convention, Article 131; Fourth Geneva
Convention, Article 148.61
As to non-international armed conflicts, Common Article 3
to the four Geneva Conventions of 1949, Provisions of Additional
Protocol II relating to Non-International Armed Conflicts,62 Article
38 of the Second Protocol to the Hague Convention for the Protection
of Cultural Property,63 (which expressly refers to the duty of States
to provide reparation, and which applies in any armed conflict), as

59 Hague Convention (IV) Respecting the Laws and Customs of War on Land, 18
October 1907, entry into force 26 January 1910, 9 UKTS (1910)
60 Protocol Additional to the Geneva Conventions of 12 August 1949 and Relating
to the Protection of Victims of International Armed Conflicts, 8 June 1977, entry
into force 7 December 1978, 1125 UNTS (1979).
61 ICRC, Customary International Humanitarian Law, Rule 150: Reparation.
1949 Geneva Convention (I) for the Amelioration of the Condition of the Wounded
and Sick in Armed Forces in the Field, 12 August 1949, entry into force 21 October
1950; 1949 Geneva Convention (II) for the Amelioration of the Condition of
Wounded, Sick and Shipwrecked Members of Armed Forces at Sea, 12 August 1949,
entry into force, 21 October 1950; 1949 Geneva Convention (III) relative to the
Treatment of Prisoners of War. Geneva, 12 August 1949, entry into force 21 October
1950; 1949 Geneva Convention (IV) Relative to the Protection of Civilian Persons
in Time of War, 12 August 1949, entry into force 21 October 1950.
62 Protocol II Additional to the Geneva Conventions of 12 August 1949 and
Relating to the Protection of Victims of Non-International Armed Conflicts, 8 June
1977, entry into force 7 December 1978, 1125 UNTS 609.
63 Second Protocol to the Hague Convention for the Protection of Cultural Property
in the Event of Armed Conflict, 26 March 1999, entry into force 9 March 2004, 38
ILM (1999).
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well as other rules of customary international law form the legal
framework for reparation in such types of conflict.64

5. Conclusion on the legal duty of reparations
From the discussion above, it stems clearly that a legal duty exists
for States to provide reparations for internationally wrongful conduct,
including violations of human rights norms and international crimes.
This is demonstrated in decisions of international courts, numerous
conventions imposing the specific duty to repair, and the ILC Work
of State Responsibility, some of which were reviewed above.
This principle established, two related questions are pertinent,
both of which lay the foundation of one of the premises of this
study: whether there is a legal duty on individuals who committed
international crimes to pay reparations to individual victims. The
first concerns the beneficiaries of reparations – that is, only States,
or also individual victims? The second question pertains to whether
individuals, just as States, can have a legal duty of reparation. These
two questions will be addressed next.

THE BENEFICIARY OF REPARATION UNDER INTERNATIONAL LAW:
STATES AND INDIVIDUALS
Having set out the positive legal duty of States to provide
reparation for violations of international law, both in international
and non-international armed conflicts, an important question to
be examined is the beneficiary of such reparation, and whether
individual victims have the right to claim reparations from States. In
other words, who can claim reparations from States – the individual
who suffered harm or solely other States?
Traditionally, the legal duty of States to repair is not owed
directly to individuals, but rather to other States, due to the
traditional architecture of international law as rights and duties
among sovereign States. This is no longer always the case: at the
current print of international law, individuals, and not only States,
can claim reparations.
64 ICRC, Customary International Humanitarian Law, Rule 150: Reparation.
The ICRC concludes in its study on customary international law that a State that
violated the laws of war in relation to a non-international armed conflict has a duty
to make reparation.

276

THE PRINCIPLE OF HUMANITY AND THE SAFEGUARD OF THE HUMAN PERSON

With the advent of international human rights law, individuals
were enabled to claim reparations directly from the State, as reviewed
above. The entire system of international human rights litigation is
based on individuals claiming reparations from the State. Thus, the
traditional dichotomy of an international legal order that is solely
on the basis of State vs. State (as having the legal duty and being the
beneficiary of reparation) is no longer the only possibility when it
comes to reparation.
Furthermore, Article 33(2) of the International Law Commission
Draft Articles on State Responsibility posits that Part II (which
deals with “Content of the international responsibility of a State”)
“is without prejudice to any right, arising from the international
responsibility of a State, which may accrue directly to any person or
entity other than a State”65. Similarly, the commentary on Article 33
furthermore states that:
When an obligation of reparation exists towards a State,
reparation does not necessarily accrue to that State’s benefit.
For instance, a State’s responsibility for the breach of an
obligation under a treaty concerning the protection of human
rights may exist towards all the other parties to the treaty, but
the individuals concerned should be regarded as the ultimate
beneficiaries and in that sense as the holders of the relevant
rights66

The International Committee of the Red Cross (“ICRC”)
in reviewing the state of customary law regarding reparation in
international humanitarian law also asserts a trend enabling victims
to seek reparations directly from the State. The ICRC Commentary
on Customary International Humanitarian Law concerning Rule
150 (Reparations) cites various examples of individuals seeking
reparations directly from States, including: (i) Reparation provided
on the basis of inter-State and other agreements; (ii) Reparation
provided on the basis of a unilateral State act; (iii) Reparation sought
in national courts67.

65 Emphasis added.
66 International Law Commission, Commentary on Article 33 of the Draft
Articles on State Responsibility.
67 ICRC, Customary IHL, available at: https://www.icrc.org/customary-ihl/eng/
docs/v1_rul_rule150#refFn_2_28, accessed in April 2016.
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A few domestic courts have had to decide on cases where
individual victims sought reparation from a foreign State for
violations of international humanitarian law.68 While there have
been instances – in Greece69 and Italy70 – where individuals were
successful in seeking reparations against a State (for crimes against
humanity and violations of international humanitarian law), but
there is also case law that stands against the possibility for individuals
to claim reparation directly from a State.71
Recently, this question was put to the International Court of
Justice in the Case concerning jurisdictional immunities of the State
(Germany v. Italy; Greece intervening),72 concerning the decisions of
Greek and Italian Courts mentioned above, which awarded reparation
to individual victims against a State (Germany) for violations having
occurred during the Second World War. The question of whether
or not individuals have a right to reparation (enforceable against
a State) under international humanitarian law was debated during
the proceedings73. Nevertheless, based on its decision that Germany
enjoyed immunity under international law, the Court did not deem
it necessary to dwell upon this question in the Judgment74. It stems
68 The question of whether or not States have an obligation to pay reparation
to individual victims of international humanitarian law violations is intrinsically
intertwined with questions of State immunity. See e.g.: Maria Gavouneli, “War
reparation claims and State Immunity”, 50 Revue Hellénique de droit international
(1997); Brigitte Stern, “Vers une limitation de ‘l’irresponsabilité souveraine’ des
Etats et chefs d’Etat en cas de crime de droit international ?”, in Promoting justice,
human rights and conflict resolution through international law: liber amicorum
Lucius Caflisch, Marcelo Kohen (ed.), Nijhoff, Leiden (2007), pp. 511-548.
69 Prefecture Voiotia v. Federal Republic of Germany, Hellenic Supreme Court, 4
May 2000, Case nº. 11/2000. Note however, that the decision was not enforcement
due to a lack of authorization by the Minister of Justice of Greece. See also, at
the European Court of Human Rights concerning a similar factual background,
Kalougeropoulou and Others v. Greece and Germany, Admissibility, 12 December
2002, Application Nº. 59021/00.
70 Ferrini v. Federal Republic of Germany, Corte di Cassazione (Sezioni Unite), 11
March 2004, 87 Rivista di diritto internazionale 539.
71 See e.g. Bridge of Varvarin case, Landgericht (LG) Bonn, 1 O 361/02, NJW 2004,
525, HuV-I 2/2004, 111-113, confirmed by Oberlandesgericht (OLG) Köln, 7 U
8/04.
72 Judgment of 3 February 2012 (“ICJ State Immunity Judgment”).
73 See e.g. Counter-memorial of Italy, 22 December 2009, Chapter V, Section II;
Reply of Germany, 5 October 2010, Chapter 4, sections 37-41.
74 See para. 108 of the ICJ State Immunity Judgment. This Judgment has
prompted many scholarly commentaries. Recent scholarship concerning this
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that the question of State immunity is a limitation on the possibility
of individual victims to obtain reparations from the responsible State.
Be that as it may, it is important to keep in mind, in this regard,
that international law is in constant and tirelessly development in
this field. As it has been posited, in the beginning of this century,
A decade ago, it would have been generally understood that
only the classical approach, which considers war-related
individual claims as being subsumed by the intergovernmental
arrangements for peace, was consistent with international law
as reflected in practice and doctrine. However, the 1990s have
witnessed a remarkable, and in some respects revolutionary,
attempt to restructure the classical approach to peacemaking
and the resolution of matters relating to the international
consequences of war. In what may be described as an attempt
to replace the traditional exclusive government-to-government
process of negotiating a comprehensive peace treaty, efforts
were undertaken to adjudicate claims by individuals before
regular courts of law.75

On the question of reparation to victims of violations of
international humanitarian law, it has been stated that
[t]here is increasing acceptance that individuals do have
a right to reparation for violations of international law of
which they are victims. This is particularly well established
with regard to human rights law. Not only do many of the
specialized human rights tribunals have the right to award
“just satisfaction” or “fair compensation”, but a number of
human rights treaties also expressly require States to establish
a remedy for violations before national courts… The courts of
various States have considered claims by individual victims
Judgment include: Benedetto Conforti, “The Judgment Of The International Court
Of Justice On The Immunity Of Foreign States: A Missed Opportunity”, 21 Italian
Yearbook of International Law (2011); Riccardo Pavoni, “An American Anomaly? On
the ICJ’s Selective Reading of United States Practice in Jurisdictional Immunities
of the State”, 21 Italian Yearbook of International Law (2011); Carlos Espósito,
“Jus Cogens and Jurisdictional Immunities of States at the International Court of
Justice: A Conflict Does Exist”, 21 Italian Yearbook of International Law (2011);
Mirko Sossai, “Are Italian Courts Directly Bound to Give Effect to the Jurisdictional
Immunities Judgment?”, 21 Italian Yearbook of International Law (2011).
75 Rudolf Dolzer, “The Settlement of War-related Claims: Does International Law
Recognize a Victim’s Private Right of Action? Lessons After 1945”, 20 Berkeley
Journal of International Law 296 (2002).
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of violations of international humanitarian law on a number
of occasions and the results of such cases have been far from
uniform.76

In a similar vein, former President of the International Criminal
Tribunal for the former Yugoslavia, Judge Jorda, also stressed this
development of international law for the benefit of individuals in the
sense that
the universal recognition and acceptance of the right to an
effective remedy cannot but have a bearing on the interpretation
of the international provisions on State responsibility for war
crimes and other international crimes. These provisions may
now be construed to the effect that the obligations they enshrine
are assumed by States not only towards other contracting States
but also vis-à-vis the victims, i.e. the individuals who suffered
from those crimes. In other words, there has now emerged in
international law a right of victims of serious human rights
abuses (in particular, war crimes, crimes against humanity and
genocide) to reparation including compensation) for damage
resulting from those abuses.77

Similarly, the recently adopted Basic Principles and Guidelines
on the Right to a Remedy and Reparation for Victims of Gross
Violations of International Human Rights Law and Serious Violations
of International Humanitarian Law78, in its Article 15, states the
duty of States to provide for reparation to victims: “In accordance
with its domestic laws and international legal obligations, a State
shall provide reparation to victims for acts or omissions which
can be attributed to the State and constitute gross violations of
international human rights law or serious violations of international
humanitarian law.”
It stems from the foregoing that in many instances individual
victims are left without reparation outside the international
human rights system. This is because, inter alia, the absence of
76 Emanuela-Chiara Gillard, “Reparation for violations of international
humanitarian law”, IRRC, September 2003 Vol. 85 No 851, pp. 536-537.
77 Report of the International Commission of Inquiry on Darfur to the United
Nations Secretary-General, para. 597, citing a letter dated 12 October 2000 of Judge
C. Jorda (the then President of the International Criminal Tribunal for the former
Yugoslavia) to the United Nations Secretary General.
78 Adopted and proclaimed by General Assembly resolution 60/147 of 16
December 2005.
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arrangements for reparations or because the reparation received does
not reach the individual victims. The analysis above demonstrates
that it is not ideology that is driving the development of reparation
for violations of international law but rather the remnants of the
historical conception of international law.
Thus, it can be stated that States as well as individuals can be
the beneficiaries of reparations claimed directly from a State, under
certain circumstances. Be that as it may, the fact that individuals
can now claim reparation under international law, does not by
implication and necessarily create an international obligation on
individuals rather than States to repair. Does such legal duty exist
under international law and if so, what is its content?

THE NEW PARADIGM OF INDIVIDUAL VIS-À-VIS INDIVIDUAL IN THE
CONTEXT OF MASS CRIMES UNDER INTERNATIONAL LAW
Having overviewed, on the one hand, some key concepts of two
justice theories that may provide some theoretical foundations for
international criminal law, and on the other, the development of the
law of reparation in other areas of international law, this section
construes the legal basis of the duty of reparation for individuals.
The paradigm of this article is individual versus individual (i.e.
individuals claiming a right to reparation from other individuals).
The legal duty discussed above is the legal duty of a State to
provide reparations. In this light, what is the basis of the duty upon
individuals?
Under domestic law, individuals that commit crimes may also
face civil or tort liability towards their victims, through the system
of tort responsibility or responsabilité civile. Does this dichotomy
transpose into international law?
At the international level, alongside a right to reparation that
victims may claim under certain circumstances from States as
discussed above, it is worth recalling that the United Nations Basic
Principles and Guidelines on the Right to a Remedy and Reparation
for Victims of Gross Violations of International Humanitarian
Law confirm that both States and individuals have a legal duty to
provide reparations for violations of human rights and international
humanitarian law. According to the Principles: “a State shall provide
reparation to victims for acts or omissions which can be attributed
to the State and constitute gross violations of international human
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rights law or serious violations of international humanitarian law.”
This duty also exists in cases where a natural or a legal person is
found liable “such party should provide reparation to the victim”79.
Thus, under international law, according to the Basic Principles,
a legal duty of reparation to victims exists for States as well as
individual perpetrators.
Under international criminal law, with the advent of the Rome
Statute creating the ICC, individual perpetrators found guilty of
crimes under the jurisdiction of the Court may have a legal duty of
reparation. The individual right to reparation, and its accompanying
duty imposed on individuals have developed at a slower pace than in
international human rights law80. Indeed, a study on reparations in
international criminal law explained that:
The idea that individuals are entitled to have international
judicial fora deciding upon and awarding reparations is not
new. First the European Court of Human Rights and then the
Inter-American Court of Human Rights, have for decades been
awarding victims reparations. As the first part of this study
shows, the individual’s right to reparation is a fundamental
human right that is not only expressly guaranteed by global
and regional human rights instruments but also routinely
applied by international and national courts. Yet, it is only
with article 75 of the Rome Statute that the idea of restorative
justice against the individual perpetrators of violations has
become a dimension of international criminal justice81.

Thus, it is not the fact that individuals can now claim a
legal right to reparation under international law that created an
79 United Nations Basic Principles and Guidelines on the Right to a Remedy and
Reparation for Victims of Gross Violations of International Humanitarian Law,
adopted by the UN General Assembly Resolution 60/147 of 16 December 2005,
principle 15.
80 Christine Evans, “Reparations for Victims in International Criminal Law”,
available at: http://rwi.lu.se/app/uploads/2012/04/Reparations-for-Victims-Evans.
pdf accessed in April 2016.
81 Shepard Forman, “The International Criminal Court Reparations to Victims
of Crimes (Article 75 of the Rome Statute) and the Trust Fund (Aritcle 79):
Recommendations for the Court Rules of Procedure and Evidence”, Prologue,
prepared by the Center for International Cooperation, New York University, for
the 26 July – 13 August 1999 Meeting of the Preparatory Commission for the
International Criminal Court, available at: http://www.pict-pcti.org/publications/
PICT_articles/REPARATIONS.PDF accessed in April 2016.
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international obligation on individuals to repair. The basis of this
duty to repair imposed on individuals rather than the States comes
from international criminal law itself, with the advent of the Rome
Statute, which created a legal duty upon individuals. Article 75 of
the Rome Statute creates such duty:
1. The Court shall establish principles relating to reparations
to, or in respect of, victims, including restitution, compensation
and rehabilitation [...]
2. The Court may make an order directly against a convicted
person specifying reparations [...] Where appropriate, the Court
may order that the award for reparations be made through the
Trust Fund provided for in article 79.

Thus, in international criminal law, the legal duty to provide
reparations is imposed on individuals from a different source than the
ones discussed earlier in this article – it is a creation of international
criminal law itself, and it is included in one of the formative texts of
international criminal law.
This legal basis is not limitless. Reparation is not be awarded
to any and all victims of all international crimes. There are some
inherent limitations. First, reparation is be awarded against a
convicted person; thus if an accused is not found guilty, then
reparation cannot be awarded. Reparation is also for crimes within
the jurisdiction of the Court, and not for all international crimes
and/or human rights violations.
Furthermore, this duty on individuals for reparations in relation
to international crimes is not in any way mutually exclusive of the
responsibility of States. As Muttukumaru explains, the Rome Statute
“does not diminish any responsibilities assumed by States under
other treaties and will not – self-evidently – prevent the Court from
making its attitude known through its judgements in respect of State
complicity in a crime”82. State responsibility in regard to reparations
to victims remains as already discussed83. The legal duty imposed
on individuals is additional to that of the State, just as the criminal
82 C. Muttukumaru, “Reparations to Victims”, in S. Lee (ed.), The International
Criminal Court: the Making of the Rome Statute, Issues, Negotiations, Results
(Kluwer Law International, 1999) pp. 262-270.
83 In fact, Article 25(4) of the Rome Statute asserts that: “no provision in this
Statute relating to individual criminal responsibility shall affect the responsibility of
States under international law”.
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responsibility of individuals did not do away with the responsibility
of States, as discussed above.
This article does not claim that an individualized approach to
reparation for international crimes (i.e. individual duty to repair)
is more progressive or better than a State-based approach, which
existed prior to this development in international criminal law. They
are complementary; one is not to substitute the other, and they can
both co-exist. As it has been stated:
[R]esponsibility for reparations should maintain an element
of state responsibility as those considered to have carried the
greatest responsibility for serious violations may have exercised
functions of state authority. There are inherent dangers in
shifting responsibility from states towards individuals as this
may ultimately leave victims without redress. While the shift
towards recognising victims and their right to reparations in
international criminal law is welcome and positive, ideally
this should operate alongside measures to establish potential
state responsibility vis-à-vis victims84.

In this regard, there may be cases where maintaining a State-based
approach to reparations for international crimes will be more suitable.
For example, when individual perpetrators are declared indigent and
may not be able to provide reparation for victims. Furthermore, it is
crucial to bear in mind one important aspect of international crimes:
their collective nature. This can be seen as a mismatch with the idea
of a duty on individuals to provide reparations due to the collective
nature of international crimes. This is an important question that
advocates in favour of a complementary approach to reparations for
international crimes: individual reparations shall exist and further
develop alongside States duty to repair, which although not the main
focus of this study, was briefly overviewed above85.

84 Christine Evans, “Reparations for Victims in International Criminal Law”,
available at: http://rwi.lu.se/app/uploads/2012/04/Reparations-for-Victims-Evans.
pdf accessed in April 2016.
85 For further insightful analyses on States’ duty to repair, see: Albrecht
Randelzhofer, and Christian Tomuschat (eds), State responsibility and the individual:
reparation in instances of grave violations of human rights, Martinus Nijhoff
Publishers, 1999; James Crawford, The International Law Commission’s articles
on state responsibility: introduction, text and commentaries, Cambridge University
Press, 2002;
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Conversely, there may be instances where the State is not
involved in international crimes, and thus victims could not claim
State responsibility to ground reparations, as for example in cases
of international crimes by rebel groups. Or, it maybe be that if
reparations are not sought within international criminal justice
processes victims might find hurdles to obtaining reparations from
the State86. Accordingly, this study argues that a complementary
approach to reparations, both State-based and individualized, is
the most appropriate manner to deal with the complexities of
international mass crimes. In this prism, this study thus proposes to
examine the individual vis-à-vis the individual paradigm, or in other
words, the civil dimension of international criminal justice.

CONCLUDING REMARKS
Humanity has, sadly, lived through too many wars. The conduct
during war shall take into account the humanity of those involved in
the war; the consequences of wars shall also be dealt with humanely.
This article has looked at the aftermath of armed conflicts and mass
victimization through the lens of the principle of humanity as it
pertains to reparations for victims of war.
Having overviewed possibilities of reparation for victims in other
domains of international law, it stems that, one way or another, there
is some possibility of victim redress for violations of international law.
This article has reviewed how international law has evolved to allow
individuals (victims) to claim reparations for international crimes.
It has also overviewed the legal duty of States, and the construction
of a legal duty upon individuals to provide reparations for victims. It
has been argued that an individualized approach to reparations for
mass international crimes is not always better or more appropriate
than the traditional State-based approach; it simply offers another
avenue for victims to obtain redress and complements the criminal
dimension of international justice with a civil dimension.

86 See discussion above concerning State immunity and the decision of the ICJ in
the case of Germany v. Italy.
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INTRODUCTION
In his keynote address at the 2008 Conference of the International
Global Ethics Association (IGEA) in Australia Tom Campbell argued
that, with its focus on global justice, cosmopolitanism systematically
devalues the role of the Principle of Humanity. In contrast to
cosmopolitanism, Campbell advocates a “radical progressivism” that
could well take on board the idea that a strong principle of
humanity that gives moral priority to the eradication of
suffering followed by the enhancement of human wellbeing for
their own sakes is to be preferred to a desert-based principle of
justice in which those and only those who cause harm have
an overriding duty to correct or compensate for it. In which
case, while both humanity and justice may feature within
the cosmopolitan moral armory, the general rule would be:
“humanity before justice”.1

Cosmopolitanism has always involved a strong commitment
to global justice and many cosmopolitan thinkers have advocated
the extension of principles of justice that apply to the political and
economic institutions of nation-states to the global political and
economic system.2 However, Campbell’s paper questioned whether
1 Tom Campbell, “Questioning Cosmopolitan Justice”, in Stan van Hooft and
Wim Vandekerckhove (eds), Questioning Cosmopolitanism, Dordrecht: Springer,
2010, 121-135, 135.
2 For example, see Thomas Pogge, Realizing Rawls, Ithaca: Cornell University
Press, 1989. Henry Shue, Basic Rights: Subsistence, Affluence and US Foreign
Policy, 2nd edition. Princeton: Princeton University Press, 1996. Charles R Beitz,
“International Liberalism and Distributive Justice: A Survey of Recent Thought”,
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there were any distinctive moral and political commitments that
distinguish cosmopolitanism from other progressive and liberal
doctrines relating to global justice. In particular, he wondered
whether what made one a cosmopolitan was holding the view that
“the circumstances and considerations of justice apply globally as
well as nationally, or, more radically, that the same principles of
justice apply equally in both global and national contexts.”3 If there is
anything distinctive about the cosmopolitan position on these issues
it is the willingness to question the importance of the sovereignty of
nation-states in the context of these and other debates and to see the
nationality of people as morally unimportant when considering their
needs and their human rights in the context of global economic and
political arrangements. Accordingly, the principle of justice would
need to be applicable globally if it is to provide the normative basis
that cosmopolitanism requires. If it is not applicable globally then
Campbell would be right to suggest that cosmopolitanism needs to
be based upon the principle of humanity rather than the principle of
justice in order to achieve its global scope.
We are to understand the “Principle of Humanity” as the norm
that we should help anyone who is in need simply because they are
a fellow human being in need. In the field of international relations
and global affairs its most obvious manifestation is the assistance
given to countries, peoples and individuals who are the victims
of such natural disasters as earthquakes, hurricanes or tsunamis.
Such assistance is given on the basis that rescuing people, providing
emergency health-care, and rebuilding homes and infrastructure is to
be provided by those who have the capacity to do so to those who are
in need and who do not have the capacity to provide it to themselves.
This would be an expression of simple human solidarity and of the
conviction that human beings should help each other when there
is dire need.4 Whether it is a case of one person helping another, of
a national government setting up welfare provisions for its needy
citizens, or government agencies and non-government organizations
World Politics 51/2, 1999, 269-296. Gillian Brock, Global Justice: A Cosmopolitan
Account, Oxford: Oxford University Press, 2009.
3 Tom Campbell, op. cit., 126.
4 For examples, see, Kwame Anthony Appiah, Cosmopolitanism: Ethics in a
World of Strangers. New York: Norton, 2006; Onora O’Neill, Bounds of Justice.
Cambridge: Cambridge University Press, 2000; Peter Singer, One World: The Ethics
of Globalization. Melbourne: Text Publishing, 2002.
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(NGOs) providing emergency relief to whole communities, the
fundamental justification is that there are people in need and other
people with the capacity to help them. The only reason that it is
most frequently rich nations that provide such help to victims in
poor countries is that the rich nations have the capacity to provide
it. While the poverty of the country that has suffered the catastrophe
might well be a contributing factor to the extent of the damage
caused by the disaster, the aid is given without regard to the disparity
in wealth between donor and recipient and is in no way motivated by
a felt need to redress any injustices that might be the cause of that
disparity.
Campbell contrasts the principle of humanity with the principle
of justice. This latter principle urges us to assist the poor ï whether
their plight results from natural disasters or from systemic economic
and political factors ï because their poverty is a violation of their
human rights or the result of the failure on the part of rich countries
and peoples to fulfil their positive and negative duties of providing
fair and appropriate opportunities for economic and political
advancement to the poor.5 If everyone has a right to the provision of
basic subsistence and if social goods should be distributed impartially
and equitably from a base of equality amongst all the world’s peoples,
then the overcoming of dire poverty and inequity around the world
becomes an issue of justice. A further feature of this principle is that
it places the focus of our attention upon institutions and systemic
arrangements. Rather than responding directly to the needs of
individuals and groups, considerations of justice look to classes and
categories of people and to those institutional or systemic relations
between them which have the effect of consistently giving some
classes and categories political and economic advantages which they
have not deserved or earned in ways open to all.
It is sometimes thought that there are differences in stringency
between these two principles. When it is thought of as charity, the
principle of humanity is often considered supererogatory in the sense
that it presents us with courses of action that it would be admirable
5 For a representative sample of such positions, see, Thomas Pogge, World Poverty
and Human Rights: Cosmopolitan Responsibilities and Reforms. Cambridge: Polity
Press, 2002; Gillian Brock, (eds.) 2005. The Political Philosophy of Cosmopolitanism.
Cambridge: Cambridge University Press, 2005; Gillian Brock, Global Justice: A
Cosmopolitan Account. Oxford: Oxford University Press, 2009; Simon Caney,
Justice Beyond Borders, Oxford: Oxford University Press, 2005.
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to follow but which are not obligatory. Others argue that the actions
that the principle enjoins are genuine duties and where we are asked
to respond to a great need our duty is proportionately stringent.6
In contrast, the principle of justice is often presented as the more
stringent – especially when it is supported by arguments that show
that those who benefit from the economic systems that impoverish
the poor are the ones who have the duty to redress those wrongs.
Indeed, it is this claim that has led many to prefer the principle of
justice to that of humanity when considering the plight of the global
poor. For the purposes of this paper, I will assume that the stringency
of both principles is a function of the acuteness of the need to which
they respond.
We should not ignore the question of what might be the basis
of the duties that arise from the principle of humanity. Why am I
obliged to help someone in need simply because they are a fellow
human being who is in need? Peter Singer assumes that there is an
obvious answer to this question in his groundbreaking argument for
assisting the distant poor – the one that appeals to the scenario of
the drowning child in the pond. As is well known, Singer appeals
to our intuition that we have an obligation to assist that child in
order to argue that, because that scenario is an analogy for the
situation that we are all constantly in: namely, that there are distant
children dying and we have the capacity to save them, we have a
duty to help distant children just as stringent as our duty to help the
drowning child in front of us. In all of the extensive literature that
this argument has given rise to, there are not many who explore the
basis of the initial intuition that we have a duty to save the drowning
child in front of us. This duty would seem to be an expression of
the principle of humanity. The child is a fellow human being in
dire need and we have the capacity to meet its need. Therefore, we
should act.7 However, the principle of humanity does not explicate
this obligation; it merely expresses it in terms that are more general.
6 Peter Singer, “Famine, affluence and morality”, Philosophy and Public Affairs,
1/3: 1972, 229-243. Singer extends his argument in, The Life You Can Save: Acting
Now to End World Poverty, Melbourne: Text, 2009.
7 In an argument designed to lessen the demandingness of Singer ’s conclusion,
Richard W. Miller proposes what he calls “The Principle of Sympathy: One’s
underlying disposition to respond to neediness as such ought to be sufficiently
demanding that giving which would express greater underlying concern would
impose a significant risk of worsening one’s life, if one fulfilled all further
responsibilities; and it need not be any more demanding than this.” Richard W.
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Why should I help anyone who is in need? It may be that we are
psychologically disposed to do so – especially in cases where I am
confronted by the need in close proximity to me – but this would be
a naturalistic explanation where a normative grounding is needed.
In this paper, I will make use of the hypothesis that what
motivates adherence to the principle of humanity and so justifies its
stringency is a moral sentiment that I call “caring-about-others”.8
Some people speak of it as sympathy, others as empathy, but the key
point is that it is an other-regarding emotion that seeks the wellbeing of that other for his or her own sake. It is an expression of
a deep motivational and normative structure of human existence:
namely, our caring-about-others.
Our caring-about-others takes differing forms in differing
contexts. In the context of the family, it will take the form of parental
or filial affection and concern. In the context of friendship, it will
take forms of affection and willingness to share burdens suitable to
friendship. In the context of communities, it will take the form of
solidarity and the willingness to come to the help of one’s fellows.
And in the context of global problems of poverty and inequity it will
take different forms again ï forms which it is the task of this paper
to explore. In order to understand the role of caring-about-others
in motivating the principle of humanity, we will also need to ask
whether it is realistic to expect that relationships of care extend
to all human beings no matter how far away they are from us,
geographically and culturally. Moreover, the forms of caring-aboutothers that I have mentioned would seem to allow one to be partial
towards those, like family, friends and compatriots, with whom one
has a special relationship. We will need to explore whether this makes
the principle of humanity inconsistent with the sort of impartiality
demanded by the principle of justice.
This exploration will turn out to be relevant to the question
about the scope of the principle of justice. Does it apply globally,
or does it apply only within nation-states? What I will attempt to
show is that, although the principle of justice is not readily extended
to everyone in the world, it can be and ought to be. I will argue
Miller, Globalizing Justice: The Ethics of Poverty and Power, New York: Oxford
University Press, 2010, 13.
8 Stan van Hooft, Caring: An Essay in the Philosophy of Ethics, Niwot, Colorado:
University Press of Colorado, 1995.
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that it is the deep caring-about-others that motivates the principle
of humanity that forces us to extend it in that way since what we
care about as we care about others under the principle of humanity
is, in fact, justice. It will turn out that the differences between these
principles are not as profound as Campbell might think.

MORAL SENTIMENTALISM
I said above that I would argue that what motivates adherence
to the principle of humanity and so justifies its stringency is a moral
sentiment that I call “caring-about-others”. Am I right to assume
that if whatever motivates adherence to a principle is a morally good
motivation, the principle is thereby justified and given normative
validity? One thinker who thinks so is Michael Slote. Slote thinks
that caring in the form of empathy can ground the whole of morality.
As he puts it,
I believe that empathy and the notion of empathic caring
for or about others offer us a plausible criterion of moral
evaluation. Differences in (the strength of) normally or fully
developed human empathy correspond pretty well, I think, to
differences of intuitive moral evaluation, and that fact (if I can
demonstrate that it is one) will allow an ethics of caring that
brings in empathy ï an ethics of empathic caring ï to give
a fairly general account of both public/political and private/
individual morality.9

Slote is not troubled by the objection that if our obligations
were measured by our empathies then our partiality towards our
own people, religion, ethnicity, nation, or tribe would overrule our
impartial duties towards more distant others. If our empathy is
stronger in relation to people who are close to us or whom we know
than in relation to those who are strangers to us and whom we only
know about, our obligations to those who are near will be greater.
Accordingly, the scope and stringency of our duties corresponds to
the scope and stringency of our empathy. It is strongest for family
and friends, less strong but still significant for compatriots, and least
strong for distant strangers. Accordingly, when he considers Singer’s
argument, Slote counters with the claim that my duties to children
9 Michael Slote, The Ethics of Care and Empathy, London and New York:
Routledge, 2007, 16.
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who are close to me or to the children in my own community are
more stringent than those to distant others.
Turning to the issue of justice, Slote says that the justice of
institutions and laws can be assessed by seeing the extent to which
they are expressive of empathy. As he puts it, “A law is just if it
reflects or expresses empathically caring motivation toward their
compatriots on the part of the legislative group that is responsible for
passing it.”10 I will leave to one side that this ignores the international
responsibilities of legislatures when they make laws that impact
upon international relations and trade. Even disregarding the global
dimension, the account that this gives of justice at the domestic level
is inadequate. Slote’s focus on empathy leads him to suggest that
any distributive arrangement is just so long as there is a safety net.
Insofar as the justice of a social arrangement is a function of how
much compassion or empathy is shown for those least likely to benefit
from that arrangement, a legislature that ensures there is provision
for the relief of poverty and disadvantage would be fulfilling all of its
duties of justice. This view fails to consider, however, how poverty
and disadvantage may have come about. Even if it is the result of
exploitation and entrenched privilege, the outcome is just provided
a safety net is provided from a motivation of empathy for the losers.
It would seem then that it is not adequate to justify actions or
policies simply by saying that they are motivated by caring-aboutothers and thus expressive of the principle of humanity. It is not valid
to reduce the principle of justice to the principle of humanity if the
latter is understood as an indiscriminate expression of caring-aboutothers. Justifications based on the moral sentiment of caring-aboutothers for norms that arise from the principle of humanity will have
to be sensitive to the different forms that caring-about-others take
in different contexts. If there are any links between the principle of
justice and the principle of humanity mediated by the motivation of
caring-about-others, they will have to be explored more thoroughly.

LIBERAL NATIONALISM
One form that the sentiment of caring-about-others takes has
come to be known as “Liberal Nationalism”, which asserts that one’s
membership of a nation-state as a citizen of that nation-state sets
the parameters of one’s duties of justice towards those who are in
10 Ibid, 95.
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need and that our duties to others who are not co-nationals arise
from the principle of humanity and are therefore of a different kind.
An early advocate of this position was Yael Tamir. Tamir refers
to the concept of a “nation” rather than that of the “nation-state”.
Whereas a state or a nation-state is a political entity defined by the
possession of a monopoly of power within a given territory and over
a given population, a nation is seen as a cultural entity. For Tamir,
“A group is defined as a nation if it exhibits both a sufficient number
of shared, objective characteristics ï such as language, history or
territory ï and self-awareness of its distinctiveness.”11 However,
she does not claim that each of such objective factors as a common
religion, tradition, ethnicity or language is crucial. The only factor
that is necessary, although not sufficient, for a group to be defined
as a nation is the existence of a relevant attitude on the part of
members. It is subjectivity that defines a nation. A nation is, in the
well-known phrase, an “imagined community”. Accordingly, Tamir
concludes that:
The ideal of national fellowship symbolizes a belief in the
existence of special ties and obligations binding the members
of a nation. Nationalists view this ideal as the natural outcome
of a collective destiny, a shared culture, and a faith in a
common future, emphasizing the perception of the nation as
‘a caring community, where individuals are able to overcome
their egoistic inclinations and cooperate for the sake of mutual
prosperity.12

What is fascinating about this quotation is that, in terms of the
problem we are exploring, it begs the question. Our problem is, why
should our duties to help others in need be focused upon co-nationals
or compatriots? The answer now being offered is that a nation is
defined as a group the members of which owe each other special duties
and obligations. In this way, we have defined the scope of our special
duties as the nation of which we are a member and we have defined a
nation as that group of people towards whom we have special duties.
We will need to escape from this circularity in some way.
The way to do this is to understand the mutual recognition and
the common awareness of their distinctiveness that co-nationals
11 Yael Tamir, Liberal Nationalism, Princeton, New Jersey: Princeton University
Press, 1993, 66.
12 Ibid, 65.
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have in terms other than mutual obligations or reciprocal rights.
Most arguments that attempt to confine or prioritize duties to fellow
members of nations or states do so by arguing for the intrinsic value
of such nations to their members. For example, Tamir argues that it
is an essential and valuable aspect of human existence that it takes
place in the context of communities with shared cultures and values
that provide their members with a strong sense of identity, belonging
and embeddedness. She uses the analogy of friendship to explicate
this, saying, “Were individuals not ready to dedicate time and effort,
and perhaps even occasionally set aside their own interests for the
sake of their friends, they would have no friends.”13 This conception
of friendship is non-instrumental and not based on reciprocal
expectations. Accordingly, the duties that arise from it are genuinely
other-regarding rather than duties of justice. Because they constitute
“associative obligations”, they permit partiality towards friends in a
way that duties of justice do not. Tamir goes on to use the familiar
image of an expanding circle to argue that this model of associative
obligations can be extended to the cultural communities or nations to
which we feel that we belong. Nevertheless, she says of these further
relationships of mutual obligation that, unlike friendships, they are
based on “neither love nor sympathy but connectedness, the belief
that we all belong to a group whose existence we consider valuable.”14
This notion of “connectedness” becomes central to Tamir’s
account of our obligations to co-nationals or compatriots. She even
uses it to argue that the morality of community can, in fact, lead to
a commitment to global justice. Her argument for this proceeds by
creating a variation on Rawls’s original position scenario in which
participants are not individualistically self-interested but recognize
their connectedness and take it into account in designing global
institutions. For Tamir, the participants in the original position
cannot suspend their sense of commitment to fellow members of
their communities and will make decisions about basic structures
of justice in the light of their nations’ concerns. I will leave to one
side the question of whether this scenario would yield just global
institutions. I want only to highlight the claim that this variation
on Rawls is necessary because of “another inherent feature of liberal

13 Ibid, 97.
14 Ibid, 98.
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nationalism, namely, its basic assumption that morality is to be
grounded on care rather than on mutual disinterestedness.”15
I applaud this valorization of care. It suggests that a restricted
form of the principle of humanity is operative even in this nationalist
conception of justice. If the principle of humanity expresses our
caring-about-others, it could be expected to discriminate in favour
of those others that we care about in specific ways. These may be
members of our family, our friends or our co-nationals. Tamir’s
arguments certainly point in this direction. Nevertheless, it depends
on an argument by analogy that assumes that the forms of caring that
undergird family, friendship and membership of a nation are all of one
kind. While most people agree with the intuition that I may favour
members of my family and friends in my actions (though perhaps
not in the social policies or laws which I support or enact) it is far
from obvious that the same kind of motivational justification applies
to co-nationals. With her mention of care in the restricted context
of national communities, Tamir uses the notion of connectedness
to explain how we could care about our nationalist compatriots. But
for a genuine, family-or-friend kind of moral sentiment of caring to
operate between people in a given community such a community
would have to be much smaller than most national or cultural
identity-forming groups. It is not obvious that the models of family
or friendship apply readily to such large communities. Families and
friendships are small and intimate groups, while nations are much
larger and more anonymous.
Moreover, by focusing on her concept of a nation, Tamir fails
to see that the grouping that is morally salient in this debate is the
modern nation-state, and that a modern nation-state is a significantly
different kind of entity from that of a culturally cohesive nation. A
modern state is an even larger and more anonymous aggregation of
individuals and groups than a nation. Accordingly, to suggest that
there exist subjective relationships of connectedness between them
all may be somewhat fanciful. It might be best, in the case of nationstates, to structure social and political arrangements in such a way that
they protect and honour the rights of all citizens impartially. Caring
for one another in this context is unlikely and it will be the principle
of justice that is appropriate at this level of social organization.
Moreover, if it is difficult to use the phenomenon of connectedness
15 Ibid, 105.
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to extend caring amongst members of such communities as nations
to the nation-state, how much more difficult will it be to extend it
to the entire world?
Tamir suggests a link between the principle of humanity
and caring-about-others. But by using the concepts of caring and
connectedness, she restricts the principle of humanity to conationals and suggests that this principle licenses the prioritizing of
co-nationals. Before questioning this conclusion, let us explore an
alternative.

NATIONAL RESPONSIBILITY
David Miller is another theorist who seeks to focus the scope of
the principle of justice to co-nationals. He builds his argument around
a distinction between “weak cosmopolitanism”, which advocates an
equal concern and moral respect for all, and “strong cosmopolitanism”,
which says that everyone should be treated equally. He rejects the
second because it is not entailed by the first. Equal concern does
not translate into equal treatment. Family, friend or community
relationships show that this does not follow. All people might make
an equal claim on us but it does not follow that we have an equal
responsibility to respond to all claims. If a child from my village goes
missing I should help look for it, but I have less of an obligation if it is
from another village. Yet it is equally bad when any child goes missing.
Accordingly, even though economic hardship or the absence of social
goods is an evil for anyone, our responsibility to solve such problems
could be greater in respect of our compatriots than it is in respect
of others. Miller argues that nations are a source of special duties
and that, “Weak cosmopolitanism is consistent with the recognition
that we have special responsibilities to compatriots in addition to the
general responsibilities that we have to humanity at large.”16
For Miller a nation is a group with a common identity, a
common public and political culture (but one which contains
enough internal variation to necessitate internal debate), and one
“whose members recognize special obligations to one another”17
Such an association is not purely instrumental and the members
generally regard the continued existence of the nation as an
intrinsic good. He argues for this by saying: “The way that most
16 Ibid, 44.
17 Ibid, 124.
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people think about their nationality reveals that its value for them
is indeed intrinsic. They would, for example, profoundly regret the
loss of their distinct national identity, even if they were guaranteed
the other goods that nationality makes possible, stable democracy,
social justice, and so forth.”18 However, Miller is begging the moral
question. The task of philosophy is to question the moral validity of
this kind of nationalism. One’s sense of national identity may lead
one to acts of ethnic cleansing just as readily as it leads one to acts
of civic responsibility and social justice. Such feelings should not be
accepted without moral scrutiny. Moreover, it could be argued that
“stable democracy, social justice, and so forth” are made possible by
the norms of citizenship, not by attachment to nationality. Indeed
nationality understood as group loyalty often militates against these
norms, as has happened in the Balkans and in Northern Ireland.
The treatment of ethnic Palistinians who are Israeli citizens on the
part of the Israeli government is another example.
A further confusion in this quotation is between the notion
of “nationality” and the phenomenon of connectedness with one’s
national or cultural group. The latter is what drives the rhetorical
force of Miller and Tamir’s arguments, but the notions of loyalty,
solidarity and partiality which this idea seems to licence should not
be exported to the notion of nationality. Nationality is a matter of
citizenship in a modern nation-state. It is a legal and bureaucratic
notion defining who issues your passport and which country’s
taxation and welfare systems you participate in. This is only very
contingently related to the cultural, linguistic, religious, or ethnic
group one belongs to or even to the land and hearth within which
one locates one’s roots.
Although nationalism in Miller’s sense distinguishes those to
whom one is allowed to be partial from those who are outside of the
scope of preferential concern, Miller accepts that everyone has a duty
to honour the basic rights of all. A basic minimum provision for all
to meet basic human needs and the securing of human rights must
be respected. Once again, however, I would respond to this point in
the way I responded to the similar point made by Slote. How the
poor have been driven to the point where they can no longer eke
out a minimally decent human existence is not irrelevant to the
justification of our duties towards them. Merely caring about their
18 Ibid, 38.
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fate may be admirable but we should also be concerned with how
they got into that position.
Indeed, Miller is not unaware of this. He goes on to develop
an interesting amalgam of the principles justice and of humanity
by making use of a distinction between what he calls “outcome
responsibility” and “remedial responsibility”. An individual or
nation has outcome responsibility for a problem if they have been
instrumental in causing it. An individual or nation has remedial
responsibility for a problem if they have accepted or been assigned
the task of fixing it, whether or not they have contributed to
bringing the problem about. If a nation-state were to accept
remedial responsibility for acute poverty in a poor country because
of the acute and basic need that existed there, it would do so on
humanitarian grounds. Whereas if a nation-state were to accept the
responsibility of alleviating acute poverty on the grounds that it had
been a contributing cause of that poverty, it would be a response to
outcome responsibility and the responsibility would be accepted on
the principle of justice. Outcome responsibility can be insisted upon
and policed. A state that causes a problem that it then refuses to fix
should have sanctions imposed upon it. Remedial responsibility, on
the other hand is voluntary. Accordingly, “Humanitarian duties are
in general less weighty than duties of justice”19 and this is because
“Duties of justice are enforceable, in the sense that third parties may
be justified in applying sanctions to those who default on them; not
so with humanitarian duties.”20
Along with this mapping of the principle of justice and the
principle of humanity onto the outcome responsibility that nations
have and the remedial responsibility which they may voluntarily take
on, Miller also uses his distinction to show how complicated the
allocation of responsibilities can be. If a poor nation shares outcome
responsibility for its plight ï for example, by misusing aid money
or failing to develop the kind of entrepreneurial culture that would
lead to the alleviation of poverty ï a donor nation which might
also be causally implicated in the problem would not have as much
outcome responsibility for solving it. In that case, the assistance
it offers becomes more humanitarian – although it should still be
provided. It cannot be policed or insisted upon but it is still a duty.
19 Ibid, 248.
20 Ibid, 248.
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Accordingly, when a nation comes to weigh up the relative strengths
of the duties it owes to its own members and to others who are
not members, the considerations can become quite complex. It is
not only a matter of adjudicating between the associative duties that
people have towards their co-nationals and the impartial duties they
have towards distant others. It is also a matter of evaluating who
bears outcome responsibility for the problems and thus owes a duty
in justice to solve them as opposed to those who accept remedial
responsibility and thus act on the allegedly less stringent principle of
humanity. By suggesting that many poor states bear some outcome
responsibility for their plight ï a suggestion that needs to be backed
up with more empirical evidence than he provides ï Miller seeks to
reduce the claims that the principle of justice might make against
rich nations. He accepts that rich nations might have duties under
the principle of humanity but insists that these duties, being less
stringent, do not override the duties to co-nationals which national
solidarity insists upon.
While Miller does not mention the motivation of caring very
often, it is clear that his prioritizing of the needs of co-nationals is
based upon sentiments of national solidarity and the feeling that
national bonds are intrinsically valuable. Cosmopolitans would
question the moral value of this nationalist form of caring-aboutothers. The other side of nationalist preference for one’s own is
rejection and even hatred of the other. Nationalist sentiments are
forms of caring-about-others, but they should not be taken as a
prima facie morally valid basis for discriminating against those who
are not co-nationals. The principle of humanity targets the needs of
human beings as such and insofar as it is motivated by caring-aboutothers, it should be a form of such caring that acts on the basis of
need rather than of national membership. It should be guided by the
impartiality inherent in the principle of justice.

THE POLITICAL CONCEPTION OF JUSTICE
However, it might still be argued that the principle of justice is
itself less than global in scope. Thomas Nagel is but one of many
theorists who questions whether the principle of justice can be
extended to global economic and political arrangements. Rather than
appealing to the alleged phenomenon of connectedness amongst
co-nationals, however, Nagel bases his argument on the political
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philosophy of Hobbes for whom justice is a function of national
sovereignty. Prior to the contractual institution of sovereign power,
the state of nature ï marked as it is by murderous rivalry over scarce
resources for the meeting of basic needs ï is one of anarchy and
lawlessness. It is the imposition of sovereign power that orders this
anarchy into a system of cooperation and fair exchange. The perceived
need for order or the natural willingness to respond to the needs of
others with sympathy will not be sufficient to create an ordered civil
society without the threat of sanctions imposed by a sovereign power.
Whether that power is as absolute as Hobbes envisaged or whether
it is itself subject to democratic will, formation does not detract
from its being necessary for establishing the conditions for justice.
As Nagel puts it, “Without the enabling condition of sovereignty to
confer stability on just institutions, individuals however morally
motivated can only fall back on a pure aspiration for justice that has
no practical expression, apart from the willingness to support just
institutions should they become possible.”21
Nagel considers that this point leads to what he calls, following
Rawls, the Political Conception of Justice:
On the political conception, sovereign states are not merely
instruments for realizing the preinstitutional value of justice
among human beings. Instead, their existence is precisely what
gives the value of justice its application, by putting the fellow
citizens of a sovereign state into a relation that they do not
have with the rest of humanity, an institutional relation that
must then be evaluated by the special standards of fairness and
equality that fill out the content of justice.22

Accordingly, the scope of justice for a citizen extends no further
than the state of which they are a citizen. It is based upon the political
relationships that citizens have to each other rather than upon any
sentiments of caring and connectedness which members of national
communities are said to have towards each other. As Nagel puts it,
“Justice is something we owe through our shared institutions only to
those with whom we stand in a strong political relation. It is, in the
standard terminology, an associative obligation.”23
21 Thomas Nagel, “The Problem of Global Justice”, Philosophy & Public Affairs,
33/2 (2005) pp. 113-47, 116.
22 Ibid, 120.
23 Ibid, 121, italics in original.
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Nagel makes no use of analogies with families and friendships.
Most fellow citizens are as much strangers to me as most citizens of
foreign states. It is not any form of moral sentiment or caring-aboutothers that grounds the associative obligations that I have to my
fellow citizens. Rather, it is because sovereign power is exercised as a
monopoly of force over all citizens that it is required to be impartial.
It is not just that all citizens are engaged, on a contractualist basis,
in a common set of fair exchanges so as to produce security and
prosperity for all, but that they do so under a common sovereign
power. This power should be exercised impartially so that everyone is
equal before the law and that no one who is in a position to exercise
this power may do so to their own undeserved advantage. Moreover,
the existence of centralized power forces even those disadvantaged
by specific decisions or arrangements to adhere to them. This creates
a presumption that those decisions or arrangements should be fair
to all. Nagel concludes, “Justice applies, in other words, only to a
form of organization that claims political legitimacy and the right
to impose decisions by force, and not to a voluntary association or
contract among independent parties concerned to advance their
common interests.”24
Accordingly, on the political conception of justice, “we are
required to accord equal status to anyone with whom we are joined
in a strong and coercively imposed political community.”25 That
we might also be engaged in cooperative ventures with our fellow
citizens is secondary. Indeed, we might be engaged in such ventures
with others who are not citizens of our nation-state. However, the
norms of justice bind only me and my fellow citizens. Indeed, they
should apply to all and only citizens whether or not they participate
in the nation’s social and economic projects. Criminals and the
seriously disabled may not participate in these ways but they should
still be treated justly by the common sovereign authority they are
subject to because, like the rest of the citizens, they are subject to it.
Nagel acknowledges that this political conception of justice
may be a convenient view for those living in rich societies to hold
because it relieves the citizens of states of the duty of securing global
justice when such justice is understood, for example, as a global
24 Ibid, 140.
25 Ibid, 133. A similar view is developed by Richard Vernon in his, Cosmopolitan
Regard: Political Membership and Global Justice, Cambridge: Cambridge University
Press, 2010.
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extension of Rawls’s maximin criteria. However, this does not mean
that the rich are relieved of any obligation. Like David Miller, Nagel
acknowledges a wider context of obligations that extend beyond
the scope of the obligations citizens have to each other. “Political
institutions create contingent, selective moral relations, but there
are also no contingent, universal relations in which we stand to
everyone, and political justice is surrounded by this larger moral
context.”26 The global poor have a right to our assistance and the
principle of humanity would still require of us that we meet the basic
human needs of everyone around the world, but without requiring
us to correct those aspects of the global system of wealth creation
and distribution that systematically disadvantages the poor for the
benefit of the rich. Without a global sovereign power to enforce such
redistributions there can be no injustice in the resulting inequalities
and we would have no duties in justice to correct them. Our only
duties would be those humanitarian duties that oblige us to meet
extreme human needs. If there is to be a correction in the world
system towards greater justice it will come, says Nagel, from the
militancy and activism of the poor rather than from the flimsy
generosity of the rich.
Nagel’s thesis does not seem to require a motivational grounding
of caring-about-others at all. Our duties to fellow citizens are purely
political while our duties to the rest of humanity are based on their
having human rights. However, Nagel does say that our respect for
human rights is motivated by our ability to imagine the other’s
condition. As he puts it, “The normative force of the most basic human
rights against violence, enslavement, and coercion, and of the most
basic humanitarian duties of rescue from immediate danger, depends
only on our capacity to put ourselves in other people’s shoes.” One
would have to add, however, that placing oneself in the other’s shoes
counts for nothing if we do not care about the fate of the other. What
putting ourselves into the others shoes brings to the motivational set
of the agent is the transference of caring about oneself to caring about
the other. The thought process is, “I would not want that to happen
to me, so I should do something to prevent it happening to them.”
This is an extension of caring about oneself to caring about others
by way of projection and empathy, achieved by being more objective

26 Ibid, 131.
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and adopting the other’s point of view.27 Accordingly, it could be
suggested that, even for Nagel, the humanitarian considerations that
apply to non-citizens are motivated by a form of caring-about-others.

A TWO-TIER CONCEPTION
The picture that is now emerging is that of a two-tier conception
of our obligations to others within which the role of the principles
of justice and of humanity respectively are intertwined in complex
ways. On the first tier, there are obligations to compatriots –
whether conceived by Tamir and Miller as fellow members of our
national communities or, more plausibly, by Nagel as fellow citizens
of a nation-state – and on the second tier are obligations to needy
foreigners. The arguments of liberal nationalists like Tamir and Miller
present a complex picture of the role of caring-about-others on these
two tiers. For Tamir we are tied to co-nationals by connectedness
and our caring is focused more strongly upon those with whom
we feel such connectedness. Accordingly, our caring about distant
strangers is less strong. For Miller most of our responsibilities to
distant strangers are said to be unenforceable government remedial
responsibilities and, as such, take a lower priority than a government’s
responsibility to co-nationals. He does not deny that our caring
should be extended globally to all human beings who are in extreme
need but he argues that national concerns should be given priority
because global humanitarian duties are less stringent. Nevertheless,
in acknowledging the possible role of outcome responsibility he
leaves it unclear whether the basis of our duties to distant strangers
is a matter of justice or of humanity. Whether they are based on
humanity or on justice, however, some form of caring-about-others
seems to underlie both the national scope of justice and the global
scope of humanity. Nagel has a somewhat simpler two-tier model:
one in which the first tier is covered by a form of the principle of
justice of which the scope is said to be national while the second tier
is covered by the principle of humanity. Once again, I have argued
that, for Nagel, a form of caring motivates his rights-based version of
the principle of humanity.

27 Nagel elaborates on this process in his, The View from Nowhere, New York,
Oxford: Oxford University Press, 1986, and in his Equality and Partiality, New York:
Oxford University Press, 1991.
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So now, what is there left of the distinction between the
principle of justice and the principle of humanity? Insofar as both
are expression of caring-about-others, it seems that the principle
of humanity and the principle of justice have become inextricably
intertwined.

JUSTICE AS RECOGNITION
To clarify this issue it might be helpful to return to the paper
I myself delivered at the 2008 IGEA conference.28 I spoke there
about the concept of recognition as developed by Axel Honneth. The
argument was that injustice consisted in a number of forms of insult
or lack of recognition. It could be the failure to provide a matrix of
love for a growing child, the failure to give citizens equal respect and
standing before the law, or the breakdown of systems of deserved
reward and social status, but in each case the victim will be harmed
unjustly because he or she has not been given the recognition that
was their due in that context. Honneth had argued that political
thinking needs “a basic conceptual shift to the normative premises
of a theory of recognition that locates the core of all experiences of
injustice in the withdrawal of social recognition, in the phenomena
of humiliation and disrespect.”29 In this way, Honneth personalizes
the phenomena of justice and injustice. He takes the focus away from
institutions and the relations between groups or categories of people,
and highlights the elements of respect, concern and recognition
that should obtain between people either directly or through the
institutions and communities of which they are members. While
his focus is upon identity politics and the forms of mutual respect
that identity-forming communities ought to show towards each
other, his concepts cannot avoid embracing the elements of care
and concern that people ought also to show towards each other as
individuals. The respect and recognition that are foundational to
justice are forms of caring-about-others. Whether they are mediated
by families, friends, national communities, or nation-states, they are
expressive of mutual caring.
28 Stan van Hooft, “Cosmopolitanism, Identity and Recognition”, in Stan van
Hooft and Wim Vandekerckhove (eds), Questioning Cosmopolitanism, Dordrecht:
Springer, 2010, 37-47.
29 Nancy Fraser and Axel Honneth, Redistribution or Recognition? A PoliticalPhilosophical Exchange, translated by Joel Golb, James Ingram, and Christiane
Wilke, London: Verso, 2003, 134.
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Honneth himself does not develop this point to the extent that
he might. While he sees what he calls “the sphere of love” as central
to the formation and education of young individuals, and while he
recognizes the continuing importance of this sphere in relation to
citizens who are disabled and unable to participate in the public
life of the state, he thinks that mature and capable citizens have no
further need of care in this sphere and can secure their legal rights
and social standing in the public and normative spheres of law and
distributive justice. However, his focus on recognition and respect
cannot be redeemed in these spheres alone. It is our mutual caring for
each other ï whether we are family, friends, community members,
fellow citizens or members of the human race ï which undergirds
our recognition of each other and thus our commitments of justice
towards each other. Moreover, the sphere of love and care is not
confined to the domestic realm or to that of social welfare. The focus
of care in this sphere is upon the bodily growth and psychological
wellbeing of the individual. What those who care seek to achieve in
this sphere is the bodily integrity and self-confidence of those they
care for. But extreme poverty, whether in one’s own country or in
another’s, is an attack upon the bodily and psychological integrity of
its victims. It is, accordingly, something that any responsible person
should care about. Such poverty would continue to be a horizon to our
ethical lives even if complete social justice had been attained within
our own nation-states. We are called upon to accord recognition to
human beings wherever they are. The denial that they are of concern
to us because they are not of our national community is precisely
the form of lack of recognition that constitutes an act of injustice
to them. The value of Honneth’s analysis is that this caring about
distant others is seen to be constitutive of social justice rather being
a concern isolated in the realm of the private or the personal.

CONCLUSION
The principle of justice is an expression of our caringabout-others because our moral commitments involve according
appropriate recognition to others. In this way, the principle of justice
can be used to reflect back upon the principle of humanity and urge
that its scope not be limited by morally questionable restrictions
such as nationality, while the principle of humanity can be used to
enlarge the scope of justice and enrich its ethical significance. In
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addition, the motivational justification of both justice and humanity
is based on a form of caring-about-others that accords recognition to
the dignity and rights of all. Accordingly, cosmopolitanism is correct
in claiming that the scope of the principle of justice, like that of
the principle of humanity, is global, and is correct in according high
value to both principles.
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THE PRINCIPLE OF HUMANITY STATED AND DEFENDED

Ted Honderich
British philosopher; Professor Emeritus of the Philosophy of Mind
and Logic, University College London.

There is a morality to which we are all committed, by two things.
The first is the great goods of our lives, the objects of our great desires
ï which great goods issue in each of us making and being certain
of moral judgements about our having them ourselves. The other
thing is our minimal rationality, just the fact of our having reasons,
including moral reasons, necessarily as general as any other reasons.
In short, we are committed to a morality of good consequences by
our human nature.
We all desire the great good of going on existing, where that does
not mean a lot more than just being conscious, being in the world. As
you can also say, to the same effect, we want a personal world to go
on longer. We have the same desire for those close to us, our children
first. This desire can sometimes be defeated by others. It comes to
mind that a lot of American men and women would have ended
their own worlds, carried out suicide missions, to prevent the 2,800
deaths on 9/11. Nonetheless, despite exceptions, this existence is
something almost all of us crave. We crave a decent length of life. Say
75 years rather than 35.
A second desire we all have is for a quality of life in a certain
sense. This is a kind of existence that has a lot to do with our bodies.
We want not to be in pain, to have satisfactions of food, drink,
shelter, safety, sleep, maybe sex. As that implies, and as is also the
case with the first desire, we want the material means to the end in
question, the material means to this bodily quality of life. Some of
the means are some of the consumer goods, so-called, easier to be
superior about if you have them. You are likely to lack these means
if you are in poverty.
A third thing we all want is freedom and power. We do not want
to be coerced by personal circumstances arranged by others, bullied,
subjected to compulsion, unable to run our own lives, weakened. We
want this voluntariness and strength in a range of settings, from a
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house, neighbourhood and place of work to the greatest and maybe
most important setting, a society in a homeland. It is no oddity that
freedom from something is what is promised by every political or
national tradition or movement without exception ï and secured to
some extent if it is in control.
Another of our shared desires is for goods of relationship to
those around us. We want kinds of connections with these other
people. Each of us wants the unique loyalty and if possible the love of
one other person, maybe two or three. We also want to be members
of larger groups. No one wants to be cut off by his or her own feelings
from the surrounding society or cut off from it by others’ feelings.
This was a considerable part of why it was no good being a nigger or a
Jew or a Paki in places where those words were spoken as they were.
A fifth desire, not far away from the one for relationship, is
for respect and self-respect. No one wants to feel worthless. No
one is untouched by disdain, even stupid disdain. No one wants
humiliation. Persons kill themselves, and others, because of it. We
do not want humiliation for our people either. As in the case of all
these great desires, this one for respect and self-respect extends to
others close to us, and in ways to other people, and it goes with
desires for the means to the ends.
Finally, we want the goods of culture. All of us want at least some
of them. Many of us want the practice and reassurance of a religion,
or the custom of a people, or indeed a kind of society. We may want
not to live in what we take to be a degraded society, maybe one that
gives an ascendancy to buying and selling in its social policies and
has a public preoccupation with sex. All of us with a glimmer of
knowledge want the good of knowledge and thus of education. All
with a glimmer of what is written down want to be able to read. We
also want diversion if not art.
These, by one way of counting them, are our fundamental desires
for the great goods. Certainly, they are interrelated goods. If the first
is necessary to all the others, and several are in other relations of
necessity, there is no great point in trying to rank them. You may
if you want speak of these fundamental desires as needs. However,
the usage obscures a little the plain fact of them. The desires are a
premise of fact for other things, a premise in which no disputable
moral standard has a part, or such an uncertain idea as what is called
flourishing, and the result of having needs satisfied.
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A bad life, we take it, is to be defined in terms of the deprivation
of some or all of these goods, the frustration of some or all of these
desires. A good life is defined in terms of satisfaction of them. There
is a need for decision here as to bad lives and good lives, as well
as the registering of facts. That is what you would expect in the
formulation or stating of a moral principle, which is what we are
now engaged in. A bad life, we will take it, quickly here, is one that
lacks one or more of the first three goods ï subsistence, a bodily
quality of life, all freedom and power ï or a life of subsistence that
is only minimally satisfied with respect to the other five goods. All
other persons have good lives.
The Principle of Humanity has to do with bad lives. It is not
well expressed, indeed not expressed at all, as the truistic principle
that we should rescue those with bad lives, those who are badly off.
It is the principle that we must actually take rational steps to the end
of getting and keeping people out of bad lives.
That is, we should take steps that are rational in the ordinary
sense of actually having a good probability of securing the consequence.
These are not steps that are pieces of self-deception, pretence or
speechifying, but steps that you can actually reasonably believe will be
effective, will serve the end. In being rational in the ordinary way, of
course, they will also be something else in addition to being effective,
quite as important. They will have to be well-judged, sensible or
economical in terms of well-being, not be likely to cause more distress
than they prevent, not be self-defeating in that way.
The Principle of Humanity, to state it a bit more fully, is that
the right or justified thing as distinct from others ï the right action,
practice, institution, government, society or possible world ï is the
one that according to the best judgement and information is the
rational one in the sense of being effective and not self-defeating with
respect to the end of getting and keeping people out of bad lives.
The principle covers positive acts or commissions and the
like ï detonating the bomb, firing the missile from the helicopter
gunship, financing ethnic cleansing, taking over the airliner, hunting
killers, starting a war, lying about it, fighting back against occupiers,
blowing up yourself and the people in the subway train, guarding
the city against more attacks. The principle also covers those other
actions that are omissions ï not stopping the bomber you can stop,
not stopping the helicopter pilot, not doing what could be done to
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make a world not so unjust or vicious that it provides a context for
such horrific acts as the flying of airliners into towers, not being
vigilant, not doing what would make war less likely, not trying to
improve your democracy, not calling the police or saying something
about racism.
That is to say that the principle is about actions or conduct in
general and the things into which they enter. It is about our behaviour
that is intentional in some way and degree. Acts and omissions,
which shade into one another rather than fall into two categories,
are distinguished by their intentions. Acts are likely to be fully
intentional ï they are behaviour whose natures and consequences
are represented and desired in the intentions of the agents. What we
call omissions, in contrast, may be actions that are partly intentional
ï actions whose natures and consequences are not pictured and
desired by the person acting, but because of earlier intentions and
actions of the person.
For example, I do not contribute to a famine charity by using the
money in another way, going on a holiday. What the omission comes
to is not attending to the action in its nature and consequences as an
omission, not attending as a result of earlier intentions and actions.
For another example, a leader or an electorate does something that
is also failing to stop genocide because the leader or the electorate
have earlier done something like resolve to give their awareness to
other things.
There are also unintentional omissions. Here the fact that the
nature and effects of an action are not in the agent’s intention is not
the result of his or her earlier activity. They are of importance, and
should claim attention. Nevertheless, we do not need to dwell on
them now.
There have been attempts to find a difference of fact between
acts and omissions such that there is a general difference between
them in terms of rightness and wrongness. The attempts have never
come near to succeeding. There have been attempts to show that
any act whose probable consequences are identical with those of an
omission can be wrong while the omission is right. No attempt has
succeeded.
The most important attempt, having to do with intentions,
fails for the reason accepted in ways by all of us, that what makes
actions right is not intentions of agents. It is clear indeed that two
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actions can both be wrong, one of which is done out of the best of
intentions and the other the worst. The simplest case is where the
best intention is conjoined with a terrible but not a culpable mistake
in belief. Very commonly, as well, people do the right thing out of a
low intention. That I get no moral credit at all for the action does
not make the action wrong. Nor does integrity or character help any
more than intentions with right actions. Hitler’s actions would not
become more right by way of an absolute proof of his integrity, his
having remained true to his deepest principle.
The Principle of Humanity does give an importance to intentions,
however, and to the moral responsibility of people for their actions,
and to the standing or decency or humanity of people over time. It
gives these things importance in relation to what is fundamentally
important ï securing the right action, practice, institution, foreign
policy, contribution to a kind of world. In addition, with these actions
and the like, to repeat, it does not make any general difference in
rightness between acts and at least partly intentional omissions.
The principle is not unusual in this. Who thinks, or who says
when they are thinking, that it is all right for you to let someone or
half of a people starve to death if you have arranged to have your
mind on something else? Who thinks it is all right to carry on your
life, maybe your political life, while the large-eyed children in those
photographs fade away into their deaths? If conservative philosophers
of property can be found to excuse and justify us, morality and
moral philosophy in general are in this respect not so brazen in their
exonerations as they used to be.
A somewhat related and smaller matter needs to be noticed here.
You will of course have understood that the Principle of Humanity is
to the effect that we are to consider all the foreseeable consequences
of an action in terms of bad lives. To act on the idea of considering
only bad lives of Muslims, or bad lives of Jews, or of any other group,
would be to go against the principle absolutely. It is the preventing of
bad lives that is fundamental. Relatedly, there will be no possibility at
all of saying that firing a missile or setting a bomb is to be considered
only in terms of deaths that are in some sense or other intended, as
distinct from other deaths foreseen but in some sense not intended,
deaths of innocents somehow understood. This matter, which arises
with more moralities than that of the Principle of Humanity, is one
we will be coming back to.
THE PRINCIPLE OF HUMANITY AND THE SA
F EEGRUEASRPDE COTF FTOHRE HHUUM
MAANN DP IEGRNSIOT N
TH
Y

313

To leave the attitude of the Principle of Humanity to acts and
omissions, another large truth about it is its end or goal. If it is the
fundamental principle of justice or decency, its end or goal is not
equality. It is not the end of getting everybody on a level, let alone
making everybody the same. The end is not a relational one at all,
not what has been objected to in egalitarianism. It is not open to the
question ‘What is so good about making people equal if they could all
be unequally better off?’ The end, as stated, is the end of saving people
from bad lives. It would demand urgent action, exactly as urgent, in
a world where everyone had equal lives, all equally bad. Therefore, it
is a principle of humanity, fellow feeling or generosity rather than of
equality ï despite the great importance of certain equalities, notably
in freedoms. These equalities are greatly important as means to the
end of the principle.
The Principle of Humanity is indeed fundamental to the
morality of humanity. It is a summary of a kind that is necessary to
any morality. It is its basis and rationale. That is not to say that it is
anything like the complete morality in itself. A further and necessary
understanding of the morality of humanity is to be had first by way
of a number of policies and practices that give further content to the
principle, and then by way of an account of its character.
The first policy is to transfer certain means to well-being,
material and other means, from the better off to the badly-off. These
are means whose transfer would in fact not significantly affect the
well-being of the better off. An immense amount of these means
exist. They are now wasted. Remember what we throw out, and,
more importantly, what our businesses and corporations discard,
leave to decay or ruin. Think about the industry of packaging things,
of the costs in commercial competition that are of no benefit at all
to most of us.
The second policy is means-transfer that that would reduce the
well-being of the better off, but without increasing the number of bad
lives. The people from whom the means would be taken would still
have good lives. An immense amount of these means exist. As in the
case of the first policy, some consist in land, and land of a people. For
this reason among others, what you are hearing about is not Rawls’s
theory of justice or a variant of it.
The third policy, of great importance, is about material
incentive-rewards. It would reduce them to those that are actually
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necessary, and actually necessary in terms of the goal of the Principle
of Humanity. They will not be the rewards now demanded. They
will not be the incentive-rewards that issue in the best-off tenth of
Americans having 30% of the income and 70% of the wealth while
the bottom tenth has 2% and none. They will not be the rewards
called for by the most absurd of propositions in our lives that the
rich have to be just as rich as they are in order for the wretched not
to be more wretched. They will not be the rewards and lack of them
suddenly visible to all in New Orleans after the hurricane in 2005.
You will naturally take these three policies to exclude something
else. However, this exclusion had better be stated explicitly as a
fourth policy. It is that in general means to well-being are not to be
redirected to the well off unnecessarily, as supposed incentives or as
anything else, say proper taxation policies, so as to improve their
already satisfied lives. This fattening is excluded.
The fifth policy, also implicit in the others, is against violence and
near-violence. Therefore, it is against terrorism and war. However, as
all such policies rightly called realistic, it cannot be an absolute or
completely general prohibition. Like all of them, it accommodates
some possibility of justified war. Like fewer alternative policies,
including one to be taken from the U.N. Declaration of Rights, it
can contemplate the possibility of justified action that falls under the
name of terrorism. If it may give some limited role to a distinction
between official and non-official killing, it does not immediately
exclude some things mentioned earlier, including violence by
victims whose oppressors leave them no other option and then
sanctimoniously condemn the violence. In addition, the policy sees
the need for police forces, some punishment by the state, some selfdefence, and so on.
A further understanding of the Principle of Humanity, as
necessary, comes from what can be distinguished from policies,
which is practices.
You have heard that the end or goal of the principle is getting
people out of bad lives, not getting them into equal lives ï whatever
large side effects of equality there may be of progress towards the end
or goal. The end is not at all open to the objection to egalitarianism
that it does not matter in itself if someone has more or less or the
same as someone else, but how much they have. But the end of
humanity is consistent with something else. It is that we are to use
THE PRINCIPLE OF HUMANITY AND THE SA
F EEGRUEASRPDE COTF FTOHRE HHUUM
MAANN DP IEGRNSIOT N
TH
Y

315

the means of certain practices of equality to get people out of bad
lives. Practices of equality are not the only but they are the most
important of the practices serving the end of saving men, women
and children from deprivation, distress and wretchedness.
A main point here was in view in connection with the argument
for a good democracy. The first way to secure the moral rights of
those with bad lives is to give them equal voices. Another way is for
them to claim their moral rights by themselves making their voices
heard. What they must have is the same hearing as the rest of us, or
rather some of the rest of us. Any practice of equality that serves that
intermediate or instrumental goal, an advance in democracy, must
be something that serves humanity.
There are other practices of equality as important. One is a true
equality of opportunity. It will certainly include special opportunity
for those who have been deprived of the means of developing and
displaying their abilities. Other practices have to do with the fact of
our common membership of a species. We must, despite all differences
between us, have common needs. That fact brings with it a truth to
the effect that to seek to make bad lives good must be to proceed on
the basis of an assumption of equality about, first of all, food.
To which needs to be added a large proposition that no doubt
you will remember. Freedom, a great part of a good life, is one with
equality, or at least dependent on it. How much you have of freedom
depends on how much I have. The means to freedom is equalities.
That does not make equality, a relative good, and the end of a struggle
for freedom. It leaves freedom as the end of the struggle, something
that is a place on a scale, a fact of voluntariness or non-compulsion,
not itself a relationship to other places on the scale.
All of this statement of the Principle of Humanity, anyway most
of it, might suggest that it is a principle for one large side of life but
not a complete principle. You might get the idea from its focus and
concentration, and in particular the public policies, that it does not
cover private life, or relations between people all of whom have good
lives, or relations between men and women, or matters of religion,
or contracts between individuals, and the like. That is not true, for
several reasons.
For a start, there are bad lives in all sides or parts of our existence.
Further, if you suppose that a morality needs to have in it particular
sections concerned with private life, relations between people with
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good lives and so on ï rules or ideals or whatever having to do with
these ï that does not go against the Principle of Humanity. What it
requires is that whatever is said and done about these things is to be
consistent with the principle itself, serve its end.

THE CHARACTER OF THE PRINCIPLE
There is something as important to the morality of humanity as
what we have ï the principle about bad lives that summarizes it, its
view of omissions, its policies and its practices. There is what can be
called the character or nature of the principle and the morality. That
character or nature, as with other principles and moralities, has a
good deal in it.
It is not unreflective about morality or about itself. It is, to speak
plainly, not ignorant, naive, simple, self-serving or political about the
nature of all moral principles, judgements and the like. It is saved
from unreflectiveness by knowing a little philosophy.
If it sees that a decent moral principle is rightly called that,
exactly a decent moral principle, and that some such thing is as
important as truth itself, it also sees any such principle is an attitude
ï an attitude capable of being supported by facts and by a general
logic. It takes any attitude whatever to be a valuing of something and
hence to involve desire, which valuing may or may not conceive of
the thing clearly and entirely.
Thus the Principle of Humanity does not begin to suppose that
alternative or competing moralities and politics, of any kind, can be
different or have any other standing or be in less need of the support of
facts and logic. It does not at all contemplate that it faces alternatives
or competitors that have any sort of higher or deeper authority,
certification or imprimatur. It does not half-respect the ordinary stuff
of most politicians, their self-defensive argot for a time, maybe that
this or that is unacceptable. In general, the principle does not pretend
a piety about morality that no one who is reflective can sustain.
Morality is not something given by God, or ancient texts, or any
religion high or low. It is not given to persons of special perception
and sensitivity of whatever kind. Nor is morality something given to
a social class or a tradition of one people, or proved by their special
success, least of all their material success or vulgarity. It is not
owed to any other special fact about a people, such as their power
or weakness. As you have heard, morality is not the property of a
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political tradition or inclination, or of a commitment to democracy,
let alone democratic politicians.
Do you recall my remarking in connection with the politics
of reality that there have long been denigrating utterances about
morality as consisting in mere value judgements, subjectivity,
emotive meaning and the like? There is a distinction between all
that and what has just been said. It is that morality is no more than
and no less than attitudes capable of being supported by facts and
logic.
A second point about the Principle of Humanity is that is in a
way a literal one. It is not the sort of thing uttered in much the same
words by the estimable Bill Clinton, as indeed it was, or conceivably
by Brown of the New Labour Party, he of whom some have hopes
despite the fact that he has not yet by any public action distinguished
himself from his leader Blair. You can say the principle is a different
speech-act than theirs.
It does imply, for a start, that we are to hold our leaders and those
around them morally responsible when they violate it in the way that
we have feeling against lesser wrongdoers in our jails. The principle
does not presuppose a difference in kind in this respect, whatever
else can be said, between a prime minister and a pornographer, or a
prime minister and a child-molester, rapist or murdered.
Nor is the principle meant to be an exhortation already
understood as not likely to be acted on in fact, let alone understood
as something that cannot be acted on in fact. We are actually to
do what is actually rational to get and keep people out of bad lives,
not engage in substitute-behaviour, maybe giving undertakings to
estimable rock stars arranging concerts about African poverty, just
in time for the world’s richest nations to meet again and do nothing
much about it.
The principle, as you will have taken in, is not that of
conservatism or liberalism. Something close to the principle or very
like it has been the source and inspiration of the U.N. Declaration
of Human Rights, many U.N. resolutions, and a clear and essential
part of the rest on international law. In addition, I think, the doctrine
of the just war. The principle has indeed been the guide or ideal of
the Left in politics so long as the Left has been true to itself.
That is not to say, you will gather, that it sanctions all the
theory, commitments, practices and other means of all the traditions,
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parties and persons within the history or the present of the Left in
politics. The principle it itself and not another thing. Its explanation
depends on no other ideology. It is not vulnerable to objections owed
to mistakes made about it or in trying to act on it. It would be absurd
to suppose it is so much as touched by the fact that a Wall fell down
as an empire ended.
The principle, as you will also have taken in, has the fourth
distinction of not operating with a merely generic notion, say
happiness, well-being, deprivation, justice, fairness or the like, let
alone the common good or community. It is not theoretical in a way
that lets the world slip out of view or out of focus.
So it is not like utilitarianism or some morality of economists,
which by going on about general happiness or satisfaction or whatever
makes it more possible, even with good will, to slide by individual
costs of a general happiness, to overlook victimization if not actually
justify it. Rather, the Principle of Humanity fixes attention on
realities that do not so easily allow us to overlook the lives of others,
rise above or disregard them. It is in its character closer to life, closer
to other lives than our own.
The principle is also clear. It does not have the hopeless
indeterminacy of Kant’s celebrated injunction that was also called the
Principle of Humanity. That was the injunction that we are to treat
each person as an end and not only as a means. It can be understood
to mean almost anything, down to a mild piece of advice to respect
everyone, a piece of advice consistent with leaving them in misery.
Nor does our principle have what is effectively the vapidity of ‘Love
your neighbour’, however related it may be in spirit. It has more in it
than the well-meant help of the Archbishop of Canterbury.
The Principle of Humanity, sixthly, to come on to something still
larger, is a principle of truth, in several ways. In fact, a commitment
to truth is just about the bottom of it.
As you will anticipate, it is not respectful of any orthodoxies of
opinion and reaction that have been put in place or at any rate come
to be in place, many about supposed facts, in particular supposed
necessities. It does not always call terrorism something else, such
as resistance, thereby tending to leave out the killing and maiming.
Nor does it fail to see that terrorism can also be something else, say
resistance to ethnic cleansing. It does not leave out half the facts in
looking at any matter. It does not look at things from your local point
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of view. It disdains the denials, evasions and forgettings of truth
that go with taking only some lives really to matter. It is the very
contradiction of what it regards as the viciousness of what certainly
is no mere statement of a right of self-preservation, the declaration
on behalf of a people that ‘our lives comes first’.
The principle is not deferential to any of the kinds of our
societies’ convention. If its commitment to reflection and argument,
and of course to rationality, and in particular to argued endorsements,
stands in the way of engaging in direct or indirect incitement, it is
not deferential to the fact that some answers to questions have been
proscribed as terrible. It is not respectful of the authorities, including
the democratic powers, but cynical at least about their self-deception.
It does not accept a politician’s edict with respect to certain moral
judgements, say about killing, sometimes to the effect the that we
are all to eschew them, sometimes to the effect that we leave to the
politician a monopoly on engaging in them however evasively. It is
prepared to think about atrocities, if not on the day 9/11 or the day
7/7 then sometime after. If not on a day in the refugee camps of
Sabra or Shatila, or on a day in Bagdad, then sometime after.
The principle, as you will expect, is for public inquiry that issues
in relevant truth, for public conduct of public business that issues in
relevant truth. The principle is an attitude antithetical to the inanely
resolute one of the Blair government on television in 2006 and before
then. That is the attitude, in opposition to the whole history of
intelligence, that the response to a question is a speech of diversion.
The principle, less importantly, can tell the difference between
proper philosophical civility and sucking-up. Also the difference
between considering other views and pretending that all of them are
worth respect. It asserts that Nozick’s picture of the perfectly just
society is to be thought about with contempt.
Does the principle not only engage in and recommend truth but
also rest on a foundation of it?

THE STRENGTH OF THE PRINCIPLE
Life would be easier if morality were simpler. But the conclusions
to which we are already well on the way, about the horrors of
Palestine, 9/11, Iraq and 7/7 and the rest, and the light thrown on
the later by the earlier events, will not depend just on the foundation
of the Principle of Humanity as stated. In fact, there are things that

320

THE PRINCIPLE OF HUMANITY AND THE SAFEGUARD OF THE HUMAN PERSON

are clearer and stronger than any general principle, necessary though
a general principle may be. That a man’s torturing a child for the
purpose of sexual excitement is monstrous in its wrong is evidently
a kind of truth, somehow as strong as a plain truth of fact. It is more
the case that the Principle of Humanity depends on such a moral
truth than that the moral truth depends on the principle.
The morality of humanity, like any morality, has as its content
and recommendation the sum of the propositions in it including
its principle, and its nature or character. Its policies and practices
are part of its content. So too are the specified consequences of the
principle, some being consequences that are only such in a formal
sense, and stand on their own as moral truths.
Some consequences, whether or not they have that strength,
are about terrorism and war. Another is the wrong of our hierarchic
democracy. It is not only dim, but also a violation of the Principle of
Humanity in its inequality and unfreedom, and yet more so in its
products, the human facts owed to or recorded by the distributions
of wealth and income. There is also the moral responsibility of its
beneficiaries, those who propose to maintain it in perpetuity. You learn
more of the morality of humanity by learning of such consequences.
Its content is to some considerable extent given by them.
Still, for all of that, it is the Principle of Humanity that sums up
the rest and offers the possibility of consistency among all certainties
and judgements in the morality. Such a general principle, as you
have heard, is essential. It is essential for other cases than those of
absolute certainty, which is to say most cases.
Is there a general argument for the Principle of Humanity?
Could there be what can have the name of being a proof, as has
sometimes seemed to me possible? You heard at the start that we
are all somehow committed to the Principle of Humanity. There
is an argument from our human nature. It has to do with our
fundamental desires, our desires for the great goods, and also with
our being rational in the minimal sense of our having reasons for
things, sometimes moral reasons.
Fundamentally, it is an argument from consistency resting on
strong premises. It cannot actually stop people from being inconsistent.
No argument for anything, however good, can in itself be anything like
a necessitating cause. But there is a price to be paid for inconsistency
that few want and are able to pay. It is that if you say something is
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right, and then you somehow say a thing of that same kind is wrong,
you say nothing. A contradiction asserts nothing, gives no reason
whatever for anything. In addition, a reason is what you want to have,
what you are claiming to have. That is true of all of us.
The argument from consistency for the Principle of Humanity
has a number of premises in it. They can be put in terms of certain
situations of choice.
Your human nature is such, you will agree, that if there is a
choice between (1) your being got out of a bad life into a good one,
and (2) somebody else having an good life made still better, you want
the first thing to be done. Further, you give the reason that this is
right. It is right that your being helped out of deprivation, misery or
agony comes ahead of someone else’s still fuller satisfaction in the
great goods of life. This reason for having help for yourself is of its
nature general. All reasons are. From your conviction about yourself,
your rightful claim, arguably you are on the way to the Principle of
Humanity, or at least faced in that direction.
By way of a fast example, you believe it is wrong for you to be
slowly starved for a month, put in danger of your life, in order that I
have my own car rather than have to go on getting to work by bus. Let
alone that you be starved in order for my family to have two cars. By
way of another example, you believe it would be wrong for you to be
sexually degraded by Americans in a prison in Bagdad if what is gained
is just my adding to the satisfactions of my good life in Washington.
Your reason for what you desire, not to be starved or put on a
leash naked, because of that reason’s general character, commits you
to other propositions about other people with respect to additions to
bad lives and good lives. That there is room for argument here does
not much affect things.
But, it may be said, there is a difficulty. Something else is
also true. If there is a choice between your already good life being
improved, and somebody else being got out of a bad life, maybe
nearly a good one, you may want the first, and argue that there is
some moral reason for this. You may talk of desert, or family lineage,
or race, or ethnic group, or democracy, or even a piece of ancient
history. You will be very far from alone.
You can be faced with an objection. It will be to the effect that
in what are argued to be relevantly identical situations, but where
you happen to be in the bad position rather than the good one, you
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would judge differently. That is, you can be reminded of the first
choice situation. But it will not be easy for the objector or you to
succeed in this dispute, which will become one about whether the
two situations are relevantly identical or close enough. Let us leave
this difficulty unresolved and consider some other situations.
Suppose you contemplate two other people to whom you are
not at all connected in terms of particular sympathy or degree of
identification. If your choice is between an escape from a bad life for
one, and an improvement of an already good life for the other, you
will want the first to happen and take it to be right. That will be your
tendency despite ideas of desert or whatever. Few of us talk about
private property in connection with the children with the large eyes.
Consider a third situation. If your choice is between possibilities
having to do only with yourself, a possibility where you escape from
a bad life and a possibility where your already good life is improved,
you will opt for and justify the first. If there are some exceptions to
this policy of what is called maximinning, exceptions having to do
with the attraction of taking a chance or gambling, they can surely
be set aside as not of great consequence. Think of a choice between
escaping river blindness and getting a faster car.
It is not perfectly clear how to use these situations in order to
try to construct an argument for the Principle of Humanity. There
is no neat proof. The argument will be to the effect that our natures
are such that we give a precedence, if not a complete one, to reducing
bad lives rather than improving good ones. The argument will not
make the principle into an ordinary truth entailed by premises shown
to be ordinarily true. Nevertheless, the argument may establish
the principle as what is most consistent with judgements about
ourselves that are, so to speak, the stuff of our humanity. They are
real foundations, premises of ordinary truth. No other principle of
morality, you can think, has such foundations.
Are they enough to allow us to speak of the principle’s moral
truth? How good does a general argument for a principle have to be?
That is not obvious. It does seem that these considerations of our
human nature do better to support the Principle of Humanity than
any other considerations, of human nature or anything else, support
any other principle.
There is one more thing. We all do accept the Principle of
Humanity in another way, one that is less theoretical and perhaps
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is more telling. We accept it in actual lived disputes as distinct from
reflection about imagined disputes. If you are engaged in real-life
argument with somebody about right and wrong with respect to large
questions, and you announce yourself as proceeding from or basing
yourself on something like the Principle of Humanity, you are very
likely indeed to hear from the other side, at any rate in the end, that
the very same is true of it.
What neo-Zionist who is a serious adversary in argument
depends on an ancient piece of religion about a people chosen by
God? Or a proposition about an ancient Jewish kingdom easily met
by other historical propositions? What neo-Zionist who is a serious
adversary, in order to establish a right centuries later to disperse
further another people and do worse than that, claims that right
on the basis of a divine ordinance accepted by no one else, or half
of a declaration by the British foreign secretary Balfour, or because
of a fact of democracy? Does he say that it is because somebody
paid money to an absentee landlord in Paris that a peasant family is
driven out and has to die in a refugee camp?
You will hear from such an adversary, rather, about many lives
of his own people taken in the recent past, about danger and safety
now, about freedom, respect and being unhumiliated, about his
people being together, their having their culture. You will hear about
things that matter.
Therefore, with those who defend Islamic terrorism, and
those who justify the war in Iraq. They show by their recourse to
argument from the great human goods that other considerations say
international law, religion, or whatever in themselves, are not taken
by them to be true foundations of argument. With the war in Iraq
and international law, does Blair serve as a stark example? Having
started with the justification of international law, he got around to
justification of humanitarianism.
The Principle of Humanity is not itself a general truth of fact.
Like all other such things, it is an attitude, as you have heard. But it
is a unique one. It would indeed be entirely misleading to dismiss it
as just another value judgements, subjective, a matter of relativity in
morals, or emotive meaning.
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THE ENDS AND THE MEANS JUSTIFY THE MEANS
A grand division used to be made or anyway attempted among
various moralities and moral philosophies. Sometimes it still is.
Deontological moralities and moral philosophies are said to assert
duties, obligations and principles that do not have anything to do
with the foreseeable consequences or results of actions. They have
to do with values entirely different from the great human goods and
lesser such goods.
The clearest of these may be duties or more likely rights that
are said to exist just on account of our relationships to others, say
our children. Other principles may seem to make sense in asserting
that good intentions, maybe the pure good will, or integrity, or moral
intuition, or a hold on the virtues, are fundamental to how we ought
to live our lives. Or we may hear of the value of justice, where that
has to do with the law rather than the good of the law, or rights, where
those are taken seriously without being given a basis that explains
why by recourse to something like the Principle of Humanity.
Immanuel Kant, the German philosopher, asserted that the
pure good will is the only thing that matters. Also, that promises
should be kept despite bad effects of doing so, even catastrophic
effects. He asserted too that all criminals are to be punished to the
full extent of the law even if, as would ordinarily be said, no good
whatever comes of this. Desert or retribution, and not anything like
the prevention of offences, is the only justification of punishment in
a society. If an island people decide to bring their society to an end,
scatter themselves through the whole world, so that they no longer
have any social purpose at all, it is their obligation to execute the last
murderer in prison before getting into the boats.
In contrast with all this, we hear, are what used to be called
teleological and now are called consequentialist moralities and moral
philosophies. They assert principles, duties and so on that do have
to do with foreseeable good results. The theories that try to justify
punishment by its prevention of offences are plain examples. The
English moral philosophy of utilitarianism, disaster though it was,
is a large example. It still influences a certain amount of political,
bureaucratic and like thinking.
For several reasons the division between the two things has
become at least uncertain. One plain reason is that deontological
moralities were dragged into the 20th Century. They had to admit
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that it cannot be right simply to ignore the coming bad or appalling
effects of actions in considering whether they are right or wrong. So
promises can sometimes be broken, and punishment has to do some
good as well as be deserved in order to be justified. But to my mind,
the deontological parts of the updated moralities do not fare at all
well. Let us consider the matter.
What is it to give as a reason, for the rightness of someone’s
getting or having something, that he deserves it? No satisfactory
answer, necessarily an answer that does not beg the question by
understanding a deserved thing to be right by definition, has ever
been given. As for reasons for doing a thing because of your relation
to someone else or others, your child or your people, it is perfectly
possible to accommodate these to a considerable extent in the
moralities concerned with good effects. In addition, as can certainly
be argued, to go beyond this extent of accommodation is not to do
something that can be defended morally.
That is, the morality of humanity allows and enjoins me to
look after my children in particular, partly by way of its practice of
equality. However, it does not allow me to make them fatter while
other children starve. A deontological morality may say in effect that
I can make them fatter while other children starve. It may do so
by way of the intoned or declarative reason ‘They are my children’.
What can that be but a selfishness? Is it made less so by feeling or
pompousness?
It is possible to suspect, as indeed I do, that all deontological
morality is in fact lower stuff, dishonourable stuff, an abandoning of
humanity, of the decent part of our nature, and an attempt to make
that abandoning respectable to oneself and others. It is possible to
think that what all of us are moved by is the great goods and the
means to them, and related lesser goods, and that these give us
our only reasons for actions, moral and other reasons. So when a
deontological morality purports to give some entirely different reason
for action, something else is going on under the words.
If, with punishment by the state, no worthwhile analysis can
be given of the reason ‘It is right to punish him because he deserves
it’, who can escape a certain thought? It is that what is going on is
punishing in order to give satisfaction to ourselves, satisfaction in
the distress of another.
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As for promise keeping, Kant’s supposed proof that all promise
breaking is self-contradictory and that promise keeping has nothing
to do with good effects has convinced no one. And who would choose
a world full of good intentions but also full of agony, distress and
other deprivation against a world of bad intentions where things
never the less work out very well in terms of the great goods? It
would be just mad to do so, wouldn’t it?
The morality of humanity is indeed a consequentialist morality.
It does indeed judge the rightness of things by certain anticipated
consequences. It judges the rightness of actions, policies, practices,
societies, and possible worlds by certain anticipated consequences of
those things, and, as it may be worth adding, in those things. What
makes a thing worthwhile may be the doing of it, where that is of
course not the intention with which it is done, or just its being in
accordance with a duty or principle or relationship, but the great
good of doing it ï where real good is understood as the sort of thing
exemplified by the great goods of the Principle of Humanity.
You have heard some objection to what is opposed to
consequentialism, deontology. It is a good idea, too, to spend some
time on what is said against consequentialism. It has been supposed
to be at least suspect, not the kind of thing to be tolerated in
higher philosophical, ethical or religious company. There are books
that report on its rejection, supposedly by a significant number of
moral philosophers. There are several familiar lines of resistance to
particular consequentialisms, or, more likely, consequentialisms in
general, bundled together and not distinguished.
The most common line of resistance is in the utterance that
consequentialism as understood takes the end to justify the means.
In one way, this is plainly true. Any consequentialism takes some
end to make some price paid for it worthwhile. A satisfaction or
achievement makes a cost, dissatisfaction or pain worth putting up
with or enduring. But what is the objection to this? The common
line of resistance sounds as if there is some quite general objection
to consequentialism. It has to be to that effect. Is there?
There just cannot be a general objection to consequentialism
since everybody accepts innumerable cases of it all the time. Going
to the dentist is the usual example. Others are using forceful action
to stop a man lying on the ground being kicked in the head, or saying
something rough and tough to stop some bullying of a child. Or
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having a police force. It cannot be that there is a general objection to
all consequentialism.
The consequentialism of the Principle of Humanity, as hardly
needs to be made more explicit, is in fact not safely expressed as
being that the end justifies the means. Rather, it is that the ends
and the means justify the means. You have heard enough about the
necessity of having means that are not self-defeating, not themselves
useless makers of bad lives. That was in there from the start.
An objector to any decent consequentialism must then have
in mind that some particular end does not justify some particular
means, or some particular group of means. He will have to show this
particular want of justification, provide an argument. As the thinking
and conduct of everybody shows, he cannot take his proposition to
follow from some general truth. There is no such thing.
Does the objector perhaps suppose instead that some means are
so terrible that no possible end could justify them? Well, he will have
to show that. He may well be right. But he will face the difficulty
that whatever he takes to be unthinkable about a means, say torture,
may be avoided to a greater extent in the end in question than in
any other end. In any case, he has no general argument against
consequentialism.
There is also a greater difficulty for him if he is indeed questioning
consequentialism in general. In any particular case, he only has the
hope of an objection to that particular consequentialism ï and out
of that objection, a different consequentialism is certain to emerge.
If he objects to slavery as a contemplated means to an end, he will
hear in a minute about a consequentialism that excludes as wrong
any actions and policies whose means include those of slavery. It will
exclude the slavery, of course, on consequentialist grounds.
Another objection or resistance to consequentialism is that it
does not really ask what is right, engage in proper moral thinking.
Rather, as some say, it turns to calculating what can be gained by
doing something. It looks to profit and loss. It engages in cost-benefit
analysis or social engineering or collateral damage discounting or
whatever.
A consequentialist can best ask what these pieces of jargon
come to, what objection they are supposed to contain. Alternatively,
he can make a jibe in reply, perhaps that his opponent does not look
at human facts, but allows himself to be distracted. Maybe distracted
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by the past, as in talk of desert, or ties of relationship, as in the
case of a certain extent of loyalty to one’s own child or one’s own
people. The consequentialist can insist that he never turns away
from the question of what is right, the moral question, but answers
it in what is the human way. Clearly, this kind of exchange of jibes
settles nothing.
You can suppose that something lies behind or in the jibe that
consequentialism does not ask what is right but calculates what can
be gained. One thing is the idea that all consequentialism is or anyway
is something like something already mentioned, utilitarianism. That
was and remains a disaster, despite a clarity and an estimable human
feeling in it.
The principle of utilitarianism or greatest happiness principle is
roughly that the right thing is what is likely to produce the greatest total
or maximum of satisfaction taking into account everybody affected
ï usually the greatest balance of satisfaction over dissatisfaction.
This it may do and be committed to doing, as is well known, in an
intolerable way, an unfair or unjust way, perhaps by itself making or
producing bad lives. What is called punishing the innocent is one
way of doing so. In recent philosophical jargon, what we need to do
instead is protect certain rights, put what are called side-constraints
on the aim of maximizing satisfaction. More plainly, we cannot have
as our end the mere maximization of satisfaction.
This response to consequentialism, confusing it with
utilitarianism, is baffling at best. Consequentialism as we have
understood it, and presumably as it is usually understood, is not
utilitarianism. As you heard, consequentialism is taken to be judging
the rightness of actions and the like by probable consequences.
Consequentialism is the genus or family of which utilitarianism
is a species. Nor are many of the other species close to or like
utilitarianism. Almost all are against it.
Certainly, the Principle of Humanity is against it. In any
situation, the Principle of Humanity asks the following question of
fact, of ordinary truth or falsehood: what action or the like will be
best in terms of effectiveness and costliness in serving the principle’s
own end, getting or keeping people out of bad lives. That is not at
all the question of whether or not an action maximizes the total of
satisfaction or happiness. You could sometimes do that maximizing
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by making good lives still better, perhaps by accepting a means that
actually makes for wretchedness.
Another nearby resistance to consequentialism must call up a
very firm reply. It is that of course the Principle of Humanity takes
more bad lives as worse than fewer bad lives. Of course, the Principle
of Humanity takes an appalling massacre of hundreds to be worse
than a single killing. Of course, the Principle of Humanity takes a
stupefying number of deaths by famine to be worse than a few such
deaths. Of course, it takes us to be obliged to choose the least bad
upshot.
Is there really anybody, whatever they take to be bad, who does not
take such a view? Well, some delicate and some tough philosophers
have tried to pretend otherwise. They speak in a suspicious way
of any maximizing principle, as if any such thing had a character
repugnant to decent persons. However, in fact maximizing, so called,
enters into and is the rule in almost all ordinary moral thinking and
feeling. It is barely separable from the rationality of taking effective
and economical means to an end. If you think abortion is wrong in
itself, presumably you want fewer abortions.
Perhaps the real resistance to consequentialism is just a confusion
that has to do with that very name given to it, and a description of
it that we have gone along with. The name suggests that certain
moralities fix their attention on consequences or ends to the exclusion
of means, or at least fix their attention more on ends than on means.
And if you describe consequentialism as morality that judges the
rightness of things by their anticipated consequences, you also allow
the idea that attention is given to ends rather than means or that too
much attention is given to ends.
No doubt, there have been some moralities that do this. Mistake
and blunder turn up everywhere. However, in fact, it is absurd to
suppose that the Principle of Humanity, for example, does not give
full attention to means. On the contrary, full attention to means is
explicitly written into it. It specifies from the start what means are all
right and what means are not. Means must not be ineffective or selfdefeating. In fact, the principle is as much concerned with means as
end ï both are considered in terms of getting or keeping people out
of bad lives.
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What the principle does is indeed to take the end and the means
to justify the means. It requires that the end and the means together
do that.
Could it be that if a philosopher had not attached a name to
some moralities, various objections and confusions would have been
left behind sooner?
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